Instead, the letter provided the URL and instructions on
how to access the online questionnaire. The letter advised
jurors that if they declined to use the online system,
they would be sent a traditional paper questionnaire
in about three weeks.
The percentage of online responses nearly doubled. We then fine-tuned the process and expanded
to two more counties before implementing the approach statewide. Since June 2013, all 21 counties have
been sending a letter-style summons first and mailing a
paper questionnaire afterward only to those who have not
responded online.
The judiciary used in-house programmers to
develop this online system and integrate it with
JAS. As a result, in-house IT staff will be able to maintain
the system and upgrade it over time. (The programmers
used ASPRunner, a packaged software that helped create a
Windows-type interface for JOS users to enter information.)
In addition, jury managers can now retrieve information
from the database and make edits or write reports with
that interface.
The online response system allowed the judiciary to
roll out another convenient service for jurors: the option
to receive text messages and e-mails about their upcoming
jury service. Jury summonses are sent about eight weeks
before the reporting date. In that time, some jurors are likely
to forget or misplace a notice with reporting information.
With the new online system, jurors can provide a cell-phone
number or e-mail address when completing their online
questionnaire so that the judiciary can send them reminders
about their upcoming service.
Jurors first receive a reminder text or e-mail four days
before their jury service. Since most jurors have Monday
reporting dates, they receive a reminder message on the
Thursday before their service starts. Starting on Sunday,
jurors also get nightly updates telling them if they have to
report to court the following day. That means jurors do not
have to check the judiciary’s Web site or call an automated
jury line to find out about their reporting status.
Number of Text Messages Sent to New Jersey Jurors in 2013
Program’s First Six Months
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These reminders and daily notices convey important
messages. Jurors are reminded of their upcoming obligation, and they understand that the courts have not forgotten
them. There is yet another message to jurors: we recognize
their time is valuable.
Although the automated messages are produced by JAS,
the judiciary employs a vendor to send jurors text messages.
To sign up, jurors need to enter a cellphone number. The
vendor identifies cell-phone service providers and manages
the necessary relationships with each company to meet its
individual requirements. The vendor, not judiciary staff, has
the responsibility to adhere to FCC regulations and industry
conventions. Using the vendor, initial start-up costs totalled
about $30,000, and each text message costs about five cents.
Cell-phone numbers and e-mail addresses are deleted 75
days after the conclusion of a juror’s service. This added step
helps protect jurors’ privacy. The data needed to maintain
necessary court records are maintained electronically, but
personal information that is not needed to preserve the
record is not retained.
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In December 2013, the judiciary rolled out a new enhancement with the release of a mobile app for jurors. “NJ
Juror” is now available at no charge in the Apple App Store.
It takes jury information from the judiciary’s Web site and
conveniently packages it with one-touch links formatted for
Apple iOS devices, including iPhones and iPads.
Jurors who download the app can find an extensive list
of FAQs about jury service, watch the introductory video
shown at the beginning of their jury service, and access
the judiciary’s social-media pages on Facebook, Twitter,
and elsewhere.
The app also provides specific information for each
location where juries are empanelled, including grand juries.
Users can select a particular county and access directions to
the courthouse, parking information, unscheduled closing announcements, contact information for the local jury
manager, and a daily update on which juror numbers must
report. There is even a link to Yelp to find nearby lunch
locations.
Portions of the app—like the feature that provides jurors
personalized directions from their home address—can be
used by anyone traveling to New Jersey’s courthouses.
The app was developed in-house using common appdevelopment software. Apple reviewed it before adding it
to their app store, but there was no cost for the review or
placement. Similar apps for Windows and Android phones
are now being developed.
The New Jersey Judiciary continues to seek improvements in its jury operations based on feedback we receive
from jurors, jury managers, and other users. I am extremely
proud of our jury and IT professionals, whose creativity and
collaboration have led to each of these innovations. Through
their work, we are able to interact with our fellow citizens
and provide a jury system that is efficient, effective, and
more convenient than ever. 2

Access to Justice Commissions:

Lessons fromTwo States
Hon. Nathan L. Hecht, Chief Justice,
Supreme Court of Texas
Hon. Thomas L. Kilbride, Justice,
Supreme Court of Illinois
(Chief Justice, 2010-13)

State access to justice commissions work with state
supreme courts and civil justice stakeholders to expand access to justice; tap new sources of expertise,
leadership, creativity, and support; and help state
supreme courts in the administration of justice for
low-income and vulnerable people. Illinois and
Texas provide two good examples.

I

llinois and Texas, along with 30 other states and the
District of Columbia and Puerto Rico, have created access to justice commissions that bring together the courts,
the bar, civil legal aid providers, law schools, and other partners, such as legislators and business and community leaders,
to address barriers to civil justice for low-income and other
disadvantaged people. A number of state supreme courts are
actively considering new commissions. The experiences of
Texas and Illinois, one with a well-established commission
and one with a brand new one, demonstrate what effective
access to justice commissions can accomplish.
Building a Culture of Support in Texas
The Texas Supreme Court created the Access to Justice
Commission in 2001, in the wake of an eye-opening court
hearing the previous year that brought home the extent to
which the civil legal needs of low-income Texans were going
unmet. When the court became aware of the depth of the
problem, several justices joined with representatives of the
State Bar of Texas and the legal aid community to develop

solutions. Recognizing that uncoordinated and ad hoc steps
would not do the job, the group recommended creating a
commission that would engage all the major stakeholders in
taking on the challenge. The entire Texas Supreme Court,
including former Chiefs Tom Philips (1998-2004) and
Wallace Jefferson (2004-13), has given unequivocal support
to the commission and its efforts.
The state bar has provided staffing, including a full-time
executive director for the commission. Chairs have come
from the private bar, all well-respected leaders in the Texas
legal community: founding chair John R. Jones; chair emeritus James B. Sales; and current chair Harry M. Reasoner.
Expansion of Access to Justice Commissions
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009
2010
2011
2012
2013
2014

Washington State
Maine
California

Texas
Arkansas, Colorado
New Mexico, Vermont
District of Columbia, Massachusetts, North Carolina
Mississippi, Nevada
Alabama, New Hampshire, South Carolina
Hawaii, Maryland, Wyoming
Tennessee, West Virginia, Wisconsin
Kansas, Kentucky, New York
Connecticut
Illinois, Montana
Delaware, Indiana, Virginia
Arizona, Oklahoma, Puerto Rico
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“
Hundreds of volunteers—private attorneys,
corporate counsel, legal aid staff, judges and court
administrators, legal educators, librarians, IT
professionals, public relations consultants, and
others—serve on the commission’s committees.
An initial priority for the commission was
expanding funding for civil legal aid. One of its
first successes was obtaining a new funding stream
from the legislature through the attorney general’s
fund for crime victims. In 2009 the commission
helped secure the first-ever state appropriation
for civil legal aid to help address the shortfall in
state Interest on Lawyers Trust Accounts funding,
and in 2011 and 2013 it successfully championed
preservation of the new funding stream.
Achieving such results in hard economic times
shows that access to justice has become a priority
among Texas legislators across the political spectrum. Over the years, the commission has worked
to raise the awareness of the legislature, the bench
and bar, and the public about legal needs and the
importance of the legal aid mission. It has made
its case with editorial boards, corporations, and a
broad range of organizations around the state. It
has educated key legislators and recognized their
support by presenting them with awards at large
events in their districts. The supreme court has
participated in this advocacy, making it clear that
it regards legal aid funding as equal in importance
to direct funding for the courts. The result is
bipartisan consensus that providing assistance for
those who cannot afford a lawyer is critical for the
justice system and the integrity of the rule of law.

The result [in Texas] is bipartisan consensus that providing
assistance for those who cannot
afford a lawyer is critical for the
justice system and the integrity
of the rule of law.

”

In addition, the commission has:

• developed and expanded new funding sources, including bar-dues
assessments, cy pres awards, and a pro hac vice fee;
• mobilized new financial and pro bono resources for legal aid from
   corporate counsel;
• recruited technology leaders from large law firms to help upgrade the   
technological capacity of legal aid programs and provide cyber-secu   rity training and mentoring;
• created free advocacy training for legal aid lawyers taught by volun   teer fellows of the American College of Trial Lawyers;
• convened a consortium of law schools that has developed programs,
such as an annual Pro Bono Spring Break, to engage law students in
   serving low-income Texans;
• convened a task force of bar representatives, legal aid providers,  
court administrators, and court reporters to develop pro bono
   projects in underserved areas;
• highlighted the special legal needs of veterans at an annual gala,
bringing in resources from new partners and supporting the develop   ment of new programs; and
• created an annual campaign around a voluntary contribution on the
bar-dues statements, including an annual giving society (Champions
of Justice Society) and statewide law-firm competition.
In 2010 the commission and the Office of Court Administration
cosponsored a statewide summit on the needs of self-represented litigants. The commission’s Self-Represented Litigants Committee, created
as a result of the summit, develops tools to help pro se litigants navigate the court system. Subcommittees examine policy, conduct trainings, and collaborate on state and local projects to improve services.

Expansion of Access to Justice Commissions
Cumulative Growth in Number of States with Commissions
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Over the past three years, the committee has:
• provided education to court clerks, judges, law librarians, legal aid
staff, and the private bar on assisting pro se litigants without over   stepping ethical duties;
• evaluated national support models for possible replication in Texas,
   including a mobile pro bono legal clinic for rural areas;
• provided technical assistance to courts and communities interested
   in developing or expanding self-help projects;
• created a “virtual file cabinet” of resources for self-help-center and
   law-library staff;
• presented seminars and webcasts for attorneys and judges on limited-scope representation, along with educational materials and risk
   management tools; and
• revised rules to ensure consistent treatment of affidavits of indigency.

The Texas Supreme Court convened two
further hearings on civil legal needs (2004 and
2009), and access to civil justice remains a top
priority in the court’s public statements. The commission conducts an ongoing communications
campaign that includes regular CLE and other
presentations at bench and bar events, newsletters,
op-eds, videos aimed at particular legal audiences,
and a speakers bureau. The result of these efforts is
a culture of support for access to justice initiatives
throughout the legal community and the
general public.

In 2012 the commission provided valuable assistance to the Texas
Supreme Court during the challenging process of developing and
adopting statewide standardized forms for uncontested divorce. The
commission developed proposed forms and a thorough report for
the court’s advisory committee, with recommendations and extensive
background material. The commission is currently helping to develop
name-change, estate-planning, and probate forms.
Despite good intentions on all sides, the path has not always been
easy. But the commission has provided a structure for resolving disagreements among stakeholders productively. It has engaged skeptics
and potential opponents and often converted them into supporters.
Access to Justice Commission Timeline
1990s

Access to justice commission is born as part of
response by bench and bar across the country
to civil-legal-aid-funding crisis.

2002

First National Meeting of State Access to
Justice Chairs is attended by 80 state and
national leaders.

2006

Plenary session at CCJ Midyear Meeting highlights
commission model.
ABA creates Resource Center for Access to
Justice Initiatives.

2010

Laurence Tribe, senior counselor for access to
justice for the U.S. Department of Justice, addressing
CCJ/COSCA, calls the development of access to
justice commissions “one of the most important
justice-related developments in the past decade.”
CCJ and COSCA adopt resolution supporting the
creation of a commission in every state (goal
reiterated in 2013)

Public Welfare Foundation recognizes the promise of the
commission model and the importance of court leadership
on access issues with major grants to the NCSC and the
ABA. Kresge Foundation provides additional support to the
ABA to expand its efforts supporting commissions.

2012-2013

With funding from the Public Welfare Foundation, the
Kresge Foundation, and the Bauman Foundation, the ABA
makes 26 Access to Justice Commission start-up and
innovation grants.
NCSC launches Center on Court Access to Justice for All.
CCJ/COSCA Committee on Access, Fairness, and Public
Trust highlights commission model and court role in
expanding access.
Representatives of Supreme Courts from over 30 states are
among 170 participants in 2012 and 2013 National Meeting
of State Access to Justice Chairs, which include special
programming for high court judges.

National Meeting of State Access to Justice Chairs held in
May at Portland, Oregon.

2014

ABA to issue evaluation findings and tools from its
grant-funded projects.

Access to Justice Commissions: Lessons from Two States 45

Impressive Results from the Beginning in Illinois

The Illinois Supreme Court Access to Justice
Commission was created in 2012 after extensive
planning among leaders in the bar and legal aid
community. The commission has met almost
monthly and created a number of important
working committees, each committee involving one or more commissioners. More than 300
lawyers, judges, clerks, law students, social service
providers, and others have volunteered to work on
commission projects.
In addition, more than 100 people attended
the commission’s First Annual Access to Justice
Conference (2012); approximately 500 people
attended access-to-justice-themed “listening
conferences” in five locations across the state;
and more than 400 people attended the commission’s Second Annual Access to Justice Conference
(2013). All seven justices of the Illinois Supreme
Court attended these conferences, along with
commissioners and leaders from the judiciary,
legal aid organizations, and the private bar.
The commission’s first annual conference
(2012) highlighted three particular areas of high
importance to the courts: standardized forms,
language access, and guidance and education for
court administrators and judges on dealing with
self-represented litigants. The commission created
working committees to develop specific initiatives and recommendations. Within less than a
year, the court adopted commission proposals
in each targeted area, including an amendment
to the Judicial Canons to permit judges to make
reasonable efforts to help self-represented litigants
to be fairly heard; a model language-access plan/
template for all courts; and a rule authorizing
standardized plain-language forms.

“

The commission
has provided focus,
coordination, and new
energy to improving
access to civil justice
in Illinois.

”
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These steps represent only the beginning of the commission’s
efforts. The commission is currently:
• finalizing standardized proposed forms for key matters, such as
divorce, orders of protection, expungement, name change,
       and foreclosure;
• collaborating with the Administrative Office of Illinois Courts on  
a language-access policy to complement the language-access tem   plate for review and consideration in 2014;
• hosting, with the court, a series of regional language-access meet   ings to help prepare language-access plans statewide; and
• developing judicial training materials for dealing with self-represented litigants.
Other commission proposals adopted by the court in 2013 were a
new pro hac vice rule with funds going to support civil legal aid and
the commission; a new rule that eliminated licensing barriers for military spouses who are active attorneys in good standing in other U.S.
jurisdictions and who reside in Illinois due to military orders; and rules
expanding pro bono opportunities.
With the support of the commission, the Illinois legislature enacted
a new Access to Justice Act in 2013 to fund pilot projects to provide
court-based legal counsel for those who cannot afford a lawyer in civil
cases, as well as projects to help disadvantaged veterans and military
personnel. While Illinois has long had an effective coalition to support
civil legal assistance, the commission’s efforts increased the visibility
of these issues and brought in new partners, helping to convince the
legislature to provide additional resources.
The second annual conference (2013) focused on innovative, courtbased pro bono models from Illinois and around the country, such
as clinics, help desks, and mediation. The commission has developed
a step-by-step checklist for starting and sustaining a court-based pro
bono program, with links to supporting resources. Commission committees and subcommittees are supporting adoption and expansion of
these models statewide.
During the first two years, the commission was chaired by Jeffrey
Colman, a partner with Jenner and Block. Its committees and subcommittees are supported by volunteer staff assistance from the courts,
legal aid, and private firms. The commission also benefits from special
advisory committees, including the Deans’ Advisory Committee (all
nine deans of the law schools in Illinois); the Government Lawyers’
Advisory Committee (the top government lawyers from the local
and state executive and legislative branches); the Corporate Counsel
Advisory Committee (many top corporate counsel); and a Medical
Legal Partnership Advisory Committee (advocates working in medical
legal partnerships or interested in starting such programs).
In two years, the commission has provided focus, coordination, and
new energy to improving access to civil justice in Illinois. The commission looks forward to building on these initial successes much more in
the months and years ahead.

Reasons for Success
Texas and Illinois demonstrate that an access to justice
commission can provide a powerful tool if its potential is realized.
An effective commission can:

    

    
    
   

• focus the courts’ attention on their responsibilities for ensuring
   access to civil justice for those who cannot afford attorneys;
• tap new sources of leadership, expertise, creativity, energy, and
   support to help the courts meet those responsibilities;
• expand funding, pro bono service, and other resources for civil
   legal assistance;
• ensure continuity and coordination among the institutions and       
organizations whose involvement is necessary for such efforts
   to succeed;
• promote the development of innovative responses to
   access challenges;
• provide a flexible process for developing proposals before official
   court action;
• provide a collaborative, informal process through which divergent
   opinions can be heard and differences resolved;
• speak with a voice separate from that of the courts to advocate
positions that might be more difficult or less effective for the 		
   courts to promote;
• educate key decision makers, the legal community, and others 		
about the importance of meeting civil legal needs, making it clear
that advocacy supporting these goals is not based on institutional
   self-interest and transcends partisan politics; and
• foster understanding and support for access to justice in the
general public.

Additional Information and
Resources
ABA Resource Center for Access
to Justice Initiatives, resources on
Access to Justice commission development leadership
www.ATJsupport.org
NCSC Center on Court Access to
Justice for All, “Access Brief: Access
to Justice Commissions” http://www.
ncsc.org/atj
Texas Access to Justice Commission,
semi-annual reports to Texas Supreme
Court www.texasatj.org

Four key factors underlie the success of the
Texas and Illinois Access to Justice Commissions:
court support and engagement; strong and effective leadership; a shared sense of mission and
participation from other partners; and broad,
bipartisan support.
Providing access to civil justice for those who
cannot afford attorneys is essential to the administration of justice and among the responsibilities
of the courts. But this responsibility cannot be
fulfilled by the courts alone. An effective access to
justice commission, embodying a partnership that
extends across the legal community and beyond,
can focus, complement, support, and leverage
court leadership in achieving the promise of equal
justice under law. 2

Texas Access to Justice Website
(www.texasatj.org)
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Video Remote Interpretation as a

Business Solution

Thomas Clarke, Vice President
of Research and Technology,
National Center for State Courts

Courts are under increasing pressure to provide
broader interpreter services. One strategy for
meeting the demand is video remote interpretation
(VRI), and pilots of VRI are now demonstrating
acceptable quality and cost.

C

ourts have been using videoconferencing for some
time in several capacities. Judicial training is probably
the most widely used purpose, followed closely by video
arraignments in criminal cases to avoid the cost and danger
of prisoner transport. Until recently, any other court applications of videoconferencing were relatively rare and often
not satisfactory because of quality issues. Those other uses
included remote expert witnesses, remote interpreters, and
remote testimony by juveniles who were being kept anonymous. All of these applications of videoconferencing were
used only when physical participation in the court hearing
was impossible. In other words, it was a last resort.
Fortunately, technical progress with videoconferencing
in general has been both steady and significant over the last
several years. Quality has improved in several ways. First, the
general availability of high-definition video goes a long way
toward reproducing an experience that more closely matches
the direct physical experience by clearly showing important

aspects of body language. Second, most videoconferencing
products, both hardware and software, are becoming more
compliant with open technical standards, making it easier to
reliably connect two parties. Finally, the cost of both hardware and software is speedily decreasing, as with all technology these days.
Of course, it does not matter how good or inexpensive
videoconferencing technology is if a court or a remote participant in a court hearing cannot connect over a sufficiently
fast Internet connection. Fortunately, the minimum requirement for a quality video and audio connection is at the very
low end of what is now considered the broadband range, so
individuals and courts are increasingly able to support that
requirement.1 Video connections can also be easily designed
to “fail over” to audio-only connections if the bandwidth
is insufficient. Since several states are currently using audio
remote interpretation, it serves as a useful benchmark and
starting point for video capabilities.
In the latest national survey, less than 6 percent of all
households, and probably a lower percentage of courthouses,
are unable to access at least a T1 level of throughput, which
is 1.5 megabits per second. The proportion of households
lacking broadband continues to decrease significantly each
year, so we can expect this problem to continuously diminish in magnitude. Even better, courts will be motivated
to upgrade their wide area networks to all courthouses to
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support their e-courts initiatives adequately. That shifts some
of the cost burden off of VRI and makes the business case
easier to justify.
A range of video alternatives exist in the current marketplace. Choices will depend on the business requirements for
particular hearing types; the degree to which courtrooms or
hearing rooms already use technology, such as digital audio
and cameras; and the budget constraints. Rather than mandating a single technology solution, courts might be wise to
provide several tiers of remote capability suited to the situations and budgets of specific courts. For example, a remote
rural court might use Skype or Jabber, while a large urban
court with an advanced electronic courtroom might use the
latest and greatest video equipment.
Once the technology infrastructure becomes capable of
adequately supporting a court’s need, the next step is working out pertinent policies and business processes to ensure
sufficient legal quality. This kind of work is best done in
real life using pilot implementations. No amount of legal or
conceptual discussion can foresee what the experience will
be like when participants in real court hearings try to use
videoconferencing. As in all new business processes, some
training and practice is necessary to attain the necessary skill
levels and coordination.

Appropriate policies and processes are a tricky mix of
legal protections and practical capabilities that influence
each other. For example, one might restrict the use of VRI
to very limited and controlled hearing types and translation
situations if high definition is not available, because the lack
of body language could meaningfully threaten due process. Most court hearings cannot appropriately use VRI if
the reliability of the connection is questionable, since busy
dockets cannot and should not wait for technical glitches to
be solved.2
Another significant concern is quality assurance. Most
states have established training requirements for their interpreters, and many vendors do the same. Any use of VRI
must also provide for training and quality assurance. One
way to do this, for a national cloud capability, is a contract provision specifying both training requirements and a
quality-assurance process. Current state court policies, especially in jurisdictions piloting VRI, can be models or starting
points.
It is unclear exactly what legal requirements should exist
for video recordings of remote interpreters. If there is a need
for such recordings, then storage-and-archiving requirements will need to be established. Most modern court case

source: www.nycourts.gov
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management systems can store and link video files to docket
entries for hearings, if necessary. The bigger problem, as for
all electronic records, is preservation and access. How will
courts guarantee that video-recording formats will be usable
in the future and that the recordings will still be intact?
These are open questions.
Thirteen states have implemented pilot VRI projects or
are expanding existing projects. Another fourteen states are
planning to explore or evaluate VRI capabilities during the
next year. An even larger number of states are already using
audio approaches to remote interpretation. This base of
experience provides a solid starting point for establishing
best practices.3 One should not overstate the value of these
pilot implementations for reducing the risk of large-scale
use.4 In most states, the courts actually using VRI are
limited to a few jurisdictions and a small number of hearing
types. VRI use at the counter and for non-courtroom hearings is even rarer.
Needless to say, the advent of operational VRI in courts
has met with mixed support from professional interpreters. There are serious, valid concerns about appropriate use.
Almost everyone can recall a bad experience of some kind
with video conferencing in general, so we know that proper
implementation is very important. We also know that
interpreters and other hearing participants must adhere to
best practices and become comfortable with the process. Not
every interpreter can be a remote interpreter.
		
		
North Carolina’s
Magistrate Video Project
North Carolina’s Magistrate Video
Project (MVP) allows law enforcement and magistrates to conduct
probable-cause determinations
and initial appearances using video
call technology. Using a laptop
computer and wireless capability,
a police officer can now contact a
magistrate at any time from almost
any location in the state. MVP has
shown immediate benefits in cost
and efficiency and has reduced
risks related to transporting arrestees to magistrates’ offices for
law-enforcement officers. MVP
was approved for use in 56 of
North Carolina’s 100 counties and
has been implemented in 22 counties as of February 2014.

		

“

...jurisdictions with many
interpreters on staff for more
common languages may find
that they can augment revenues
by selling the services of their
interpreters to other courts.

”

Fortunately, under the direction of the Conference of
State Court Administrators (COSCA) Language Access
Advisory Committee (LAAC), the Council of Language
Access Coordinators (CLAC) is working on national guidelines now, and a number of states already use local guidelines.5 In 2013 COSCA also passed a resolution authorizing
LAAC and CLAC to establish best practices for the use of
VRI and create a national database of qualified interpreters.
Each jurisdiction is in a different situation and will probably use VRI in different ways. For example, some states
have many interpreters available for a majority of their core
languages in many locations. They may have excess capacity
that could be used by other, less fortunate states. At the other extreme, some more rural states may have very few practical interpreter resources and may need to do more hearings
with VRI than others. Finally, there are many rare languages
where few qualified resources are available nationally.
The last scenario illustrates a core business case for
creating a national “cloud” VRI capability. While the cloud
is definitely a buzzword now, we use it here to describe the
ability of a court to schedule a remote interpreter for any
language from any location using VRI. Depending on the
capabilities of the cloud provider, remote interpreters may
need to be scheduled, or they may be available in near real
time. Cloud providers must respond to variations in demand
across many courts without knowing ahead of time what
that demand will be. The great advantage of a national cloud
provider is that a court need not worry most of the time
about finding the interpreter they need.
The first step toward a national cloud provider is creating a national database of qualified remote interpreters. This
move alone would benefit most jurisdictions if it included
many of the rarer languages, because finding and scheduling
physical interpreters for the rarer languages is time-consuming and expensive. A national database of
qualified interpreters matches supply to
demand efficiently while eliminating
travel costs.
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Minnesota Judicial Branch: Remote Interpreting Website

VRI is obviously not a total solution to the interpreter
problem. It is one strategy among several and should be used
appropriately. VRI is probably a good solution when it is
cost prohibitive to use a physical interpreter or when doing
so would cause inappropriate case delays. When it is simply
impossible to access a physical interpreter, VRI can be a solution. For most jurisdictions, VRI may be the best alternative for many rarer languages. Conversely, jurisdictions with
many interpreters on staff for more common languages may
find that they can augment revenues by selling the services
of their interpreters to other courts.
While using large, high-definition screens definitely
improves the body-language problem and high bandwidth
mitigates audio-and-visual-quality issues, it is still not clear
what hearing types will ultimately be judged appropriate for
VRI. As use spreads, practical experience will help courts
make that decision. It is already clear that using VRI and
mobile end points will significantly mitigate translation
problems at the counter and in informal hearing rooms.
Encounters outside the courtroom may be perceived by case
participants with interpretation needs as significant barriers.
Courts should not concentrate their efforts exclusively on
the courtroom and fixed VRI end points.
If the business case for VRI proves attractive to many
jurisdictions, they will reap a bonus. The same high-performance videoconferencing infrastructure can be reused

for other court purposes, such as remote expert witnesses or
juveniles that need to remain anonymous.The hardware and
software only needs to be purchased once.
Federal Department of Justice guidelines are broad
and do include interpreter services outside the courtroom.
Some courts are already experiencing a significant need for
interpreters at the counter and elsewhere in the courthouse.
As mentioned above, the use of mobile end points for VRI
has the potential to readily support these additional needs.
Courts will need to carefully consider when permanent fixed
end points are appropriate and when mobile end points
would be more advantageous.
American state and local courts can benefit from the
experience of others with VRI. Other industries, such as
health care, already make significant use of VRI. Other
countries have used VRI for years, with Australia being one
of the obvious leaders. U.S. courts and vendors can benefit
from this prior experience and its hard-won lessons about
how best to implement VRI. Because the technology used
for VRI is evolving so rapidly, courts should be careful not
to take these prior experiences too literally when it comes to
making technology decisions.
It is safe to say that court use of VRI will increase along
with improvements in the technical infrastructure and
demand for qualified interpreters. Courts will incrementally add this new capability to their technology arsenal as
needed. With luck, a national cloud VRI capability will also
soon be available. 2
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Technology Solutions
to Increased

Self-Representation

James J. Sandman, President,
Legal Services Corporation
Glenn Rawdon, Program Counsel for
Technology, Legal Services Corporation

Courts across the country are overwhelmed by litigants representing themselves in court proceedings,
such as family law, small-claims, landlord-tenant,
and domestic violence cases. New ways of addressing self-represented litigants are required to enable
them to access the courts to resolve disputes.

T

he Legal Services Corporation (LSC) was established by
the U.S. Congress in 1974 to provide equal access to justice
and to ensure the delivery of high-quality, civil legal assistance to low-income Americans. The corporation currently
provides funding to 134 independent, nonprofit legal aid
programs in every state, the District of Columbia, and
U.S. territories. LSC has been working with legal aid
programs to identify better ways to address the challenge
of increasing self-representation, many of which were
developed at a Summit on the Use of Technology to
Expand Access to Justice.
Tech Summit
In late 2011, LSC, in conjunction with the National Center
for State Courts, the American Bar Association, the National
Legal Aid and Defender Association, the New York State
Courts, the Self-Represented Litigation Network, and the
U.S. Department of Justice’s Access to Justice Initiative,
formed a planning group to design a Summit on the Use
of Technology to Expand Access to Justice (Summit). The
group’s mission statement reflects the magnitude of the

challenge: “to explore the potential of technology to move
the United States toward providing some form of effective
assistance to 100% of persons otherwise unable to afford
an attorney for dealing with essential civil legal needs.”
The work of the Summit was done by 75 leaders in legal
services, the private bar, courts, libraries, IT development,
legal academia, and other communities involved in providing access to justice. The process included two day-and-ahalf working sessions and the preparation of numerous papers and analyses. The Tech Summit identified five strategies
in December 2013:

1. Create unified “legal portals” in each state that direct per-

sons needing legal assistance to the most appropriate form
of assistance and guide self-represented litigants through the
entire legal process via an automated triage process.

2. Deploy sophisticated document-assembly applications to
support the creation of legal documents by both legal services providers and litigants that link the document-creation
process to the delivery of legal information and limitedscope legal representation.
3. Take advantage of mobile technologies to reach more
persons more effectively.

4. Apply business process analyses to all access-to-justice
processes to make them as efficient as practicable.

5. Develop “expert systems” to assist lawyers and other
service providers.
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There are several innovative projects under way in the
states that illustrate the document assembly envisioned in
strategy 2, including New York and Minnesota. New Mexico
is creating a legal portal that provides an “expert system”
(discussed in strategies 1 and 5). Lone Star Legal Aid in
Texas is revamping DisasterLegalAid.org to make it more accessible for mobile devices (as outlined in strategy 3). All are
discussed below.
The New York Do-It-Yourself Forms Project
In 2007 LSC made a Technology Initiative Grant (TIG) to
Legal Assistance of Western New York to work with the New
York Unified Courts to develop do-it-yourself forms for
tenants. In 2008 these forms were completed over 8,000
times. The courts now have 24 different document-assembly
forms available for housing, consumer, family, civil, wills
and estates, and guardianship cases. In 2012 these forms
were completed over 100,000 times.
These are free, step-by-step computer programs that
ask the litigant a series of questions and use the answers to
prepare personalized court forms that are ready to serve and
file. Litigants can use the programs on the Internet or on
terminals in courthouses. Some programs identify issues and
produce information sheets.
The New York State Courts Access to Justice Program
oversees the development of these programs to help unrepresented litigants navigate the court system. Programs
were built using the A2J Author program and are hosted on
LawHelp Interactive (LHI, a project of Pro Bono Net). Both
were developed through LSC funding and are available to
courts. A2J Author is available free, and licensing is available
from LHI. LHI is used in 44 different states and had assembled over 1,000 documents per day as of August 2013.
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At the start of this effort, New York evaluated the cost of
building its own server. The idea was rejected as too expensive. The court system was not ready to invest hundreds
of thousands of dollars building a server without knowing
the benefits of the programs. Instead, they contracted with
Pro Bono Net. Four court systems now contract with Pro
Bono Net to host their document-assembly programs. Other
courts partner with Legal Aid groups across the country to
develop programs using A2J Author and HotDocs.
This is a good example of the value of partnerships
between the courts and legal aid programs. It is also a fine
example of the principle, “Buy it, don’t build it.”
One of the most popular forms used is for adult name
changes. These are not high-priority cases for legal aid programs and lend themselves readily to do-it-yourself law.
The New York court system learned a great deal while
working on this project. For example, it recognized the
value of “plain language” and now targets forms to a fifthto-seventh-grade reading level. An important byproduct
of the project was a Document Assembly Programs Best
Practices Guide: http://www.nycourts.gov//ip/nya2j/pdfs/
BestPractices_courtsystemdocument_assemblyprograms.pdf.
The lessons contained in this guide should prove valuable to
other courts as they move to using automated forms.

The Minnesota E-Filing Project
As courts face shrinking budgets and increased caseloads,
one bright spot is the use of technology to lower costs. The
challenge of dealing with a huge number of self-represented
litigants is pushing a drive for automated court forms to
allow judges and court staff to spend less time explaining filing requirements and cases. This will allow the court to have
all of the necessary and relevant information and will reduce
errors by litigants. E-filing is also a cost-saving measure:
electronic forms take less time to file and store.
What has been missing is a way to enable automated
forms to be e-filed once completed and to store the data
in the court’s case management system without requiring
someone to type in the information all over again. There
is a wealth of data in electronic documents that could save
significant time for court staff and judges if the data could
be extracted, stored in the court’s case management system, and then made available to be reused for dockets and
orders without having to enter it manually. The innovative
Minnesota E-Filing Project does just that.

The typical e-filing system requires users to register at a
separate site, save documents to a computer, open a separate
e-filing portal, answer e-filing questions, provide payment
information, and upload documents to the e-filing portal.
Through its TIG program, LSC is funding a partnership
of Central Minnesota Legal Services and the 4th Judicial
District Court of Hennepin County in Minnesota to develop an e-filing system that is more efficient and cost-effective
for the court while accommodating the needs of lowincome filers.
With funding from this grant, an e-filing option will
be created in the documents-option page of LawHelp
Interactive (LHI) to create a seamless system capable of
creating an e-mail route to send documents to the signing judge, all without printing or scanning paper documents. The system is being built to enable data to flow from
automated documents to the court’s Tyler Odyssey EFM
portal. The system will be ECF-4 compliant so that the
new functionality is likely to benefit other states. The goal
is for the system to serve as a model for other jurisdictions
by demonstrating that an e-filing system is a viable tool for
low-income, self-represented litigants. It will be possible to
extend use to low-income persons in other places, such as
shelters or social-services agencies. One barrier to filing from
other locations is that forms must be notarized. This project
will also seek to identify policy solutions to eliminate this
barrier.

The grant also includes publication of Principles and
Best Practices for Access-Friendly Court Electronic Filing. This
document explains principles and best practices that help
ensure that electronic-court-filing systems are deployed in a
way that removes barriers to access, particularly for selfrepresented individuals. These practices have been developed with input from a wide variety of state and national
stakeholders and are designed to use current technology and
professional structures.

The New Mexico Statewide Online Triage Tool
New Mexico Legal Aid is creating a statewide online triage
tool for the major civil legal issues faced by low-income
individuals and other vulnerable populations. “Triage” in
this instance means that the system will use online, guided
interviews to identify and recommend the best source of
assistance for a litigant’s circumstances, such as location,
income, and language. The system will direct users to the
resources and services provided by New Mexico Legal Aid
and five other legal aid programs in the state, in addition to
court, self-help, and pro bono resources. New Mexico Legal
Aid will be using Neota Logic to develop a system that can
serve as a prototype for the legal portal.
The Mobilization of DisasterLegalAid.org

There are many benefits to implementing this system at
the courthouse, including the ability to observe petitioners
so as to enable court staff to provide assistance if problems
arise and assess usability with a diverse user group; to submit
complete and accurate “bug” reports; to log every technical
issue; to resolve issues; and to make the system more user
friendly before it is rolled out more broadly.

Lone Star Legal Aid is revamping DisasterLegalAid.org
(DLA) to make it more accessible for mobile devices. For
many low-income people, their only access to the Internet is
through their mobile phones. Recognizing that disasters can
bring system outages, Lone Star Legal Aid is designing a mobile Interactive Legal Information Delivery System (I-LIDS)
system for disaster survivors who may find themselves in
areas without dependable Web access. Using commercially
available, off-the-shelf components, the project team will
assemble, configure, and deploy several I-LIDS systems that
combine Bluetooth and Wi-Fi signals to communicate with
people in close proximity to the I-LIDS unit. I-LIDS will
quickly and conveniently deliver helpful, wireless, paperless
information, including forms that they can file with FEMA
and the courts to obtain the assistance to which they are
entitled. Lone Star Legal Aid plans to deploy in the Texas
service area to demonstrate an easily replicable concept tailored for disaster relief.
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Litigant Portals in Other Countries

Next Steps
Unfortunately, there is no national database on pro se litigation. A few states track pro se participation in some kinds of
cases, but there is no uniform source of data. We are working with others in the legal community to encourage the
development of such a database.
There is, however, extensive anecdotal data. At LSC’s
quarterly meetings of its board of directors, panels of judges
from the surrounding jurisdictions discussed the impact
of increasing self-representation in their courtrooms. In
January 2013, LSC convened two panel discussions at its
board of directors’ meeting in Austin that examined the
relationship of technology and self-representation. The
first panel, “The Importance of Access to Justice to the
Judiciary,” included state and federal jurists from Arizona,
Arkansas, California, Louisiana, and Texas, who eloquently
outlined the limits on access to justice in their courtrooms
and our need as a nation to do better. The second panel,
“Technology Innovations Facilitating Access to Justice,”
outlined various technology projects under way to increase
access to justice. Videos of board panels are available at
www.lsc.gov. 2
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The Netherlands and Canada are
developing online portals to help
litigants navigate the justice system.
The Dutch are developing a portal
strictly for divorce cases, which has
yet to be completed or evaluated.
Canada is asking litigants what they
think is wrong with court processes
and, what needs to change, and is
working on a clear vision of what a
litigant portal must do. The development of litigant portals will be the
topic of an online Trends article by
NCSC’s Tom Clarke in September
2014 at www.ncsc.org/trends.

The

Procedural-Fairness
Movement
Comes of Age
Hon. Steve Leben, Judge,
Kansas Court of Appeals

Research shows that public attitudes toward courts
are driven more by how they are treated rather
than by case outcomes. Courts can do much to
improve public confidence in the justice system
by focusing on procedural fairness, as shown in
Alaska, Utah, and New York.

S

ix years ago, National Center for State Courts researcher
David Rottman called procedural fairness “the organizing theory for which 21st-century court reform has been
waiting.” Recent developments in Alaska, Utah, and New
York show that Rottman was right—a focus on procedural
fairness is leading courts and judges toward better performance, better outcomes, and greater public approval.
Before we talk about those recent developments, let’s
first be clear about what we mean by procedural fairness
(also called procedural justice). For more than two decades,
a number of social scientists—notably including Yale law
and psychology professor Tom Tyler—have looked into
how people react to their encounters with authority figures,
including law-enforcement officers and judges. The research
has shown that how disputes are handled has an important
influence on people’s evaluations of their experiences in the

court system. In fact, these researchers have convincingly
shown that the public’s view of the justice system is driven
more by how they are treated by the courts than whether
they win or lose their particular case.
Tyler (2008) has identified four basic proceduralfairness concepts that drive these reactions:

1. Voice: litigants’ ability to participate in the
     case by expressing their viewpoint;
2. Neutrality: consistently applied legal principles,
unbiased decision makers, and a transparency
     about how decisions are made;
3. Respect: individuals are treated with dignity
     and their rights are explicitly protected; and
4. Trust: authorities are benevolent, caring, and
sincerely trying to help the litigants—a trust
garnered by listening to individuals and by
explaining or justifying decisions that address
the litigants’ needs.
People view fair procedures as the way to produce
fair outcomes.
Although these ideas are distilled from careful research,
they seem simple enough. But, traditionally, the focus of
education and training for trial judges has been more on
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learning legal rules (e.g., How do I rule quickly on a hearsay
objection?) so as to avoid reversal on appeal than on how to
deal with litigants so that they go away satisfied with
their experience.
Successful efforts to refocus judges and court personnel
are underway in Alaska and Utah. The developments there
are worthy of national attention.
Let’s start with Alaska. Under the leadership of present
Chief Justice Dana Fabe and her predecessor, Walter L.
Carpeneti, all Alaska
judges have received
procedural-fairness
training. But Chief
Justice Fabe took things
a step further in 2013:
she posted a framed
“Pledge of Fairness”
in every courthouse in
Alaska. In addition, she
made the pledge a focus
of her state-of-the-judiciary address to a joint
session of the Alaska
legislature, telling
them, “What people
should expect from
a judge is courtesy,
respect, and thoughtful consideration.
And what they should
expect from the process
is to understand what
happened, and why.”
The poster makes
these points in bold
print. And it has been
printed not only in
English, but also in the
six languages for which
interpreter services are
most often requested in
Alaska: Hmong,
Korean, Russian,
Spanish, Tagalog,
and Yupik.
Posting a fairness pledge in every courthouse—and
announcing the move to the legislature and broadly to the
public—served important purposes. First, Chief Justice Fabe
emphasized that procedural-fairness principles were at the
foundation of the court’s mission. Second, she made the
pledge a permanent statement to be read at a prominent
location in each courthouse. It will serve as a reminder to

60 Trends in State Courts 2014

judges and courthouse personnel of a core aspect of their
work. For members of the public, each time they step into
the courthouse, they see an explicit performance promise
that the courts must keep.
The statement has encouraged an understanding among
courthouse employees that they have a shared mission with
the judges in providing service to the public. Court clerks
regularly see courthouse visitors reading the pledge, and
the inclusion of a translation into several languages has
been a plus too—it has
prompted courthouse
visitors to ask about the
language services that are
available.
Now let’s consider
Utah. Its state courts
present perhaps the
most extensive emphasis
on procedural-fairness
principles anywhere.
Like Alaska, all Utah
judges have received
procedural-fairness training at their state judicial
conference. But Utah
has something that no
other state has—explicit
and publicly available
performance evaluations
of every judge based on
procedural-fairness principles. And that emphasis appears to be making
a difference.
Utah has an independent Judicial
Performance Evaluation
Commission, established
in 2008 with directions
to have a system in
place to provide public
evaluations of Utah’s
judges by the time of its
2012 judicial-retention
election. The statute creating the commission required that
its evaluations be based in part on courtroom observation,
and the commission adopted formal rules requiring that
those evaluations be based on procedural-fairness principles.
Volunteer citizen-observers fill out forms rating judges’ performance on giving participants a voice in the proceedings,
handling hearings in a neutral fashion, and showing respect
for litigants and their rights.

What is important about this Utah experience is that it is
having a measurable impact. Utah Chief Justice Matthew B.
Durrant made procedural fairness the headline story for his
2014 state-of-the-judiciary address to the Utah legislature.
He started with the number 93, which was the percentage
of people leaving courthouses in Utah during a 2013 survey
who said, “I am satisfied with my experience at court today.”
That number was up from 87 percent in 2006. Chief Justice
Durrant told the legislators about other positive numbers
from the survey—broad agreement on a number of
key statements:
Survey of Utah Courthouse Visitors
“I was treated with
courtesy and respect”

96%

“I am satisfied with my
experience at court today”

93%

“I understood what
happened in my case”

93%

“I know what I should do
next in my case”

93%

“The judge* listened to
all sides”

“The hearing was fair”

92%

90%

*Note: “Judge” also includes commissioners, referees, and mediators.
Source: Utah Judicial Branch

a statewide and public commitment from the state courts to
procedural fairness.
So far, then, we have discussed two important developments. Alaska has proclaimed allegiance to proceduralfairness principles in large posters displayed in every
courthouse—a useful reminder to judges and court staff, a
promise to the public, and a valuable public-relations move
so long as judges and court staff do their part. Utah has
made procedural-fairness principles part of every judge’s
exam grade. You might say that Utah judges have then
“taught to the test,” but this is a test that every judge should
be taught to perform well on. Who can complain if litigants leave the courthouse feeling that they were listened to,
understanding what the court ruled and why, and knowing
what they should do next in their case? Taken together, these
developments help to improve public perceptions of the
court system.
The third important recent development comes from
research into a specific New York court—the often-studied
Red Hook Community Justice Center in Brooklyn. A comprehensive evaluation of the court published in November
2013 looked to see why recidivism and crime had declined
in the geographic area the court served. The researchers
concluded that this “impact on crime and recidivism results
primarily from the Justice Center’s ability to project its
legitimacy to offenders and the local residential community
rather than from strategies of deterrence or intervention.”
And what leads to a feeling that an institution is legitimate,
one that is entitled to be deferred to and obeyed? Tyler and
others have shown that for courts and police, high performance in procedural fairness leads to a greater sense that their
power is justified. Procedural fairness leads to greater respect

Chief Justice Durrant explained to legislators that “[w]
hen people truly believe that they have been treated with
respect, they in turn respect the process, regardless of the result.” He then explained the research on procedural fairness
and told legislators that “we have taken the research in this
area to heart. We have educated our judges and helped them
hone these skills.” That’s a pretty good message to present
to the public and the state legislature, and the Utah survey
results show that its judges are, indeed, practicing these principles daily.
To be fair to Alaska, it too has formal judicial-performance evaluations and citizen-volunteers who report their
courtroom observations of judges. While Alaska does not
have formal rules explicitly adopting procedural-fairness
principles for judging the judges, it probably is not a coincidence that the state courts in Alaska and Utah have a similar
history of formal judicial-performance evaluations, including
publicly released observations of judges’ courtroom behavior,
combined with—perhaps leading to—

The Procedural-Fairness Movement 61

“

Researchers found solid
evidence that these procedural-fairness practices,
combined with public
perception that the court
shares community values,
helped to reduce recidivism rates.

”

for the court as an institution, a sense that the court is a
legitimate authority, and greater willingness to follow
court orders.
Researchers found that Red Hook’s courthouse culture
reflected a norm of being helpful to visitors to the courthouse, whether they came as defendants or otherwise, thus
reinforcing a sense of procedural fairness. Red Hook’s judge
exhibits procedural-fairness principles in his courtroom
interactions. Researchers found solid evidence that these
procedural-fairness practices, combined with public perception that the court shares community values, helped to
reduce recidivism rates.
There have been other studies showing that adherence to procedural-fairness principles increases compliance
with court orders and leads to a greater sense of the court’s
legitimacy. But the Red Hook study is worthy of special
note because the research design was exhaustive and looked

at a number of potential cause-and-effect relationships.
Adherence to procedural-fairness principles and a sense of
shared values seemed the most likely causes of the
reduced recidivism.
So the promise that David Rottman spoke of six years
ago is coming to fruition. Procedural fairness is moving
into the mainstream as more states explicitly encourage
their judges to practice these principles. There is substantial
evidence that doing so improves public approval and acceptance of the courts—and even that it improves compliance
rates with court orders and the law generally. As Rottman
suggested, that is about as good a principle upon which to
reform our courts as one could expect to find.
Going forward, judges and court administrators need to
adopt—and even go beyond—the approaches now in place
in Alaska and Utah. One good place to start is with court
staff, who have a great deal of interaction with the people
coming through our courthouses. Public proclamations of
allegiance to procedural-fairness principles should be combined with effective staff training. In addition to learning
these principles, court employees can benefit from procedural fairness too. Research shows that employees follow
rules and do a better job when they perceive that workplace
evaluations and procedures are fair. Focusing on using these
same principles (voice, neutrality, respect, and trust) with
employees as well as the public would go a long way toward
creating a better courthouse culture.
Judges and court staff alike come to their jobs out of a
desire to serve the public. Focusing every day on procedural
fairness gives all of us a worthy and attainable goal that resonates with every court employee’s better self—the one that
wants to serve. 2
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Steps to

Better Electronic Records
Governance

Nial Raaen, Principal Court Management
Consultant, National Center for State Courts

The increasingly complex world of electronic
records management requires new skills and
approaches to maintaining and preserving court
records. This includes greater attention to quality control; the adoption of standards; assessment of organizational capabilities; and, most
of all, an approach that is both enterprise-wide
and collaborative.

T

he creation, acceptance, and preservation of records
have always been among the core functions of the courts
and are fundamental to protecting the rights and obligations
of individuals and organizations. The information age continues to change the nature of recordkeeping profoundly. A
2012 market study commissioned by the EMC Corporation
estimates that between 2012 and 2020 the digital universe
in the United States will grow, on average, 25 percent each
year, doubling every three years. Each new technological
advancement—cloud computing, social media, e-filing—
adds new challenges and complexities in managing records
and information in today’s courts.

Estimated Growth in U.S. Digital Data Usage
Exabytes of Digital Data Created and Consumed
6,600

25% annual growth 2012-2020

4,950
3,300
estimate

1,650
actual

2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020

Many of the fundamentals of good records management
remain the same, regardless of whether the records we manage are paper or digital. Yet the move toward a more digitally
dependent world requires a higher level of sophistication and
greater collaboration on the part of judicial leaders than ever
before. Court leaders not only need to manage records from
the enterprise level, but also take advantage of resources and
information available from the records management community at large.
Take an Enterprise Approach
A wide range of information exists throughout any court’s
enterprise, created and stored in different formats and across
multiple technologies. Electronic records may be located in
many different physical locations, including servers, desktop
PCs, smart phones, and tablets. The potential for redundant
information storage and version confusion grows as the volume of digital information and the speed at which information can be copied, printed, scanned, distributed, and read
continues to increase. Further, electronic file formats have
continuously evolved to meet user needs, creating new storage and preservation requirements.
Another challenge is the increasing quantity of “unstructured” information and records. Although the term is somewhat misleading, unstructured records include items that are
not maintained in a structured file system or database, such
as word-processing documents, spreadsheets, e-mail, and
text messages. Many courts lack a coherent e-mail policy or
have developed policies that routinely delete e-mail messages
based on age or inbox volume. It is important to understand
that an e-mail message is just like a piece of paper—it is
the content that matters. As recent litigation has illustrated,
organizations must be able to retain and produce e-mail
content, which is considered a business record, according to
established retention schedules; eliminate those items which
are non-business-related or non-records; and maintain a
defensible and uniform policy for e-mail deletion.

Source: IDC's Digital Universe Study, Sponsored by EMC, 2012
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The management of records and information in this
environment requires a holistic approach. Policies and
procedures need to address information across the entire
enterprise while maintaining appropriate levels of confidentiality and access control. The emergence of e-mail, scanning
systems, collaboration forums, and other ways of exchanging information have had the unfortunate consequence
of creating more information “silos” that impede effective
information management. The concept of enterprise content
management, or ECM, has been gaining more traction as
organizations realize that the complete life cycle of
content, from birth to death, must be managed across
the organization.
Assess Organizational Capabilities
The growing sophistication of electronic records and information management requires a greater level of technical and
organizational sophistication than ever before. Increasingly,
electronic images are being approved as original records, as
long as there is a reasonable guarantee of integrity. With this
development comes the need for a higher level of technical
expertise and understanding by court managers.
As an example, courts often implement imaging systems
without taking advantage of the possibilities for improved
workflow. Too often, the result is that imaging often adds
another layer of work without improving efficiency. Another
tendency is to use imaging as an archival solution to saving
space and improving access. However, massive transfers of
paper files to imaging systems
are often made without assessing access needs, creating reliable metadata and indexing systems,
and ensuring that the court has the
capacity to maintain a digital archive.
These examples point to the need
to be a more educated consumer and
to have the knowledge and skills to
manage the increasingly complex and
changing nature of records management.
To assist in this area, the National Center for State Courts
has recently developed a Judicial Records Management
Maturity Model as a tool to help courts assess their overall
records management program. The tool is a set of questions
under each of the standards established in COSCA’s recent
white paper on records management, (as seen in the
ajacent image).
An important lesson learned from organizations that
practice effective records management is the need for a continuous process of monitoring and improvement. The challenge for leadership is to create a culture in which these principles are fully embraced and put into practice throughout
the organization. Using the principles’ framework, the court

“
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Excerpt from NCSC Judicial Records Management Maturity Matrix
http://survey.confirmit.com/wix8/p2776972228.aspx.

can identify areas of strength and weakness and then develop
an action plan and timetable for achieving performance improvement goals. In addition, a number of national and international records management organizations are excellent
sources of information for the latest trends and best practices
in information and records management. These include
the U.S. National Archives and Records Administration,
the International Records
Management Trust, ARMA
International, and the
Association for Information
and Image Management.

It is important to
understand that an e-mail
message is just like a piece
of paper—it is the content
that matters.

Apply Life-Cycle Concepts
All records have a life cycle,
including, at a minimum,
their creation, use, and
disposition. The continually decreasing costs of data storage contribute to a “save it and forget it” attitude to digital
recordkeeping that results in increasing amounts of stored
electronic information. While storage may be cheap, managing it is not. Consultation with technical staff or vendors
to establish a regular program for assessing the condition of
digital records for media stability and access should be part
of a court’s overall plan.
Information governance must address both historical and
legacy content, as well as remain forward-thinking to take
advantage of emerging technologies and practices. It is easy
to ignore aging electronic records, which are not immediately visible. Electronic records should be included in the
court’s retention and destruction schedule.
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Electronic record preservation strategies may require functionality for the migration of documents and data from online media to less
costly secondary media as the frequency of access declines. Long-term
retention requires planning to ensure processes are in place to migrate
and preserve electronic records in a manner that ensures their integrity
and continued accessibility.
Conduct Regular Reviews and Audits
Ensuring the integrity, reliability, and
accessibility of judicial records
is critical to maintaining public
trust and confidence in the
courts. But doing so in an
electronic world involves more
than just pushing the save button.
Audit and review mechanisms are
necessary to ensure that procedures
are being followed, controls are applied correctly, and record content is
preserved and accessible. For optimal
protection, audits and reviews should
be performed on multiple levels,
such as:

“

The Conference of State Court Administrators
recently released a white paper, “To Protect and
Preserve: Standards for Maintaining and Managing
21st Century Court Records.” This paper sets
forth a set of principles as a framework for assessing and implementing effective judicial records
management practices based on ARMA’s Generally
Accepted Recordkeeping Principles©. Six principles have been identified
as central to judicial records
management: compliance,
access, integrity, preservation,
disposition, and governance.
The principles provide a
framework courts can use to
better manage both paper and
electronic records.
There is also a growing
body of records management standards available for
reference and use, covering
paper, microfilm, and electronic records. Recognized standards have been
developed by the International Organization
for Standardization (ISO), U.S. Department
of Defense (DoD), ARMA International,
the Association for Information and Image
Management (AIIM), and the American National
Standards Institute (ANSI). Court leadership and
their technical partners should refer to these standards and adopt those that are relevant to the types
of record systems under their control and care.

Ensuring the integrity,
reliability, and accessibility
of judicial records is critical to maintaining public
trust and confidence in
the courts.

”

• regular checks of document-image
   quality, content, and metadata;
• retroactive review of system audit controls and quality-control
   logs to confirm that corrective actions were taken;
• audits of disposition actions and other documentation to verify
   that records were disposed of properly; and
• periodic reviews of document-imaging and electronic-record
systems to ensure compliance with applicable laws, court rules,
and standards.

By applying these levels of control, records managers can not only
identify and correct errors, but also demonstrate that the documentimaging and electronic-retention program is operating in compliance
with governing laws and rules of court. Routine internal audits can be
conducted to check for data-entry errors, media integrity, and qualitycontrol issues. Audits of a more technical nature, or designed to assess
compliance with laws and regulations, may be better performed by
independent external organizations.
Adopt Standards and Performance Measures
Records management should be part of the court’s performance
measurement and improvement system. The Trial Court Performance
Standards Implementation Manual and the National Center for State
Courts’ CourTools include standards for measuring file integrity, access,
and consistency. Various other methods have been developed by trial
courts across the country to assess the quality and effectiveness of their
records management systems, which can be easily adopted by
most courts.

Be Collaborative
One of the unique challenges in managing judicial
records is the fact that the responsibility for records
is often shared among elected and appointed positions, as well as departments or divisions that may
not be part of the judicial organization hierarchy.
The responsibility for maintenance of supporting
technology also varies. Larger courts may employ
their own staff for information technology support and maintenance. Economies of scale in
smaller courts often require these functions to be
performed by information technology staff and
support services that reside within departments under the control of the local executive branch. Even
when technology staff works directly for the judicial branch, some functions, such as statewide case
management systems and networks, are located in
different levels of the judicial hierarchy.
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Court managers, clerks, judges, technical staff, and users
need to work collectively in managing and selecting electronic records systems to ensure that strategic decisions take
into account the needs of internal and external users, comply
with legal requirements, meet accepted standards, and do
not burden the organization with information that is no
longer relevant or useful. The need for greater cooperation
between clerks, judges, and court support staff has never
been greater. Electronic records management is not just a
technology issue; collaboration between court operations,
legal, and technology staff is critical to managing complex
issues and decisions in today’s environment.
The Governance Age
In the most recent issue of Information Management, ARMA
International has identified the shift from records management to information governance as one of the five main
trends that are reshaping records and information management today. The focus on governance recognizes
the need for a more strategic and proactive approach
characterized by a holistic view of information management throughout the entire life cycle of creation, use, and
disposition. As this article suggests, effective governance in
the judicial environment requires particular attention to
collaboration between the various individuals and organizations that have a role in managing the information assets of
a modern court. 2
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Judicial Retirement
and the Recession

Jordan Bowman, Research Assistant,
National Center for State Courts

Shelley Spacek Miller, Court Research Analyst,
National Center for State Courts
David Rottman, Principal Court Research
Consultant, National Center for State Courts

Judicial retirement benefits—an important aspect
of judicial compensation lacking the constitutional
protections judicial salaries possess—have slowly
eroded during the recent economic recession.This
article examines the changing judicial retirement
landscape, recent changes to two key aspects of
judicial retirement plans, and the implications
for adequate judicial compensation.

T

he recent economic recession highlights the challenges
to maintaining adequate compensation for state court
judges. The failure of judicial salaries in most states to keep
pace with inflation has received much comment, and even
some relief. Less attention has been afforded the gradual
erosion of judicial retirement provisions over the last five or
so years. Although state constitutional provisions protect
judicial salaries, no such restrictions safeguard judicial retirement benefits. State legislatures have trimmed judicial retirement plans in ways that potentially reduce judges’ current
and future benefits, effectively altering overall compensation.
Retirement provisions are of particular importance to judges
because judicial careers typically start in early middle-age, a
very different scenario from other state employees.
While there is anecdotal information about changes to
judicial retirement benefits, a longitudinal assessment of

those changes across the country is lacking. At the request
of the Conference of Chief Justices (CCJ) Task Force on
Politics and Judicial Selection/Compensation, the National
Center for State Courts collected and analyzed data on
judicial retirement benefits from 2008 to 2012. The objective was to provide an accurate and comprehensive resource
for assessing the state of judicial retirement benefits as an
important aspect of state court judges’ compensation.
The Changing Context of Judicial Retirement Programs
Judicial retirement benefits have increasingly become a
target for budget cuts. For example, in 2013 Arizona legislation ended the Elected Officials Retirement Plan (EORP),
of which judges were participants, and replaced it with a
401(k)-style plan. This change increased the retirement-fund
contribution requirements of current judges. The legislation
also took away pension payments guaranteed to continue
until death and replaced them with a more limited 401(k)style savings account. Similar changes have led to lawsuits
in a number of states. Arizona and New Jersey judges filed
lawsuits claiming that changes negatively affecting their
retirement plans are an unconstitutional decrease of
judicial salaries.
In the Arizona lawsuits, a pension reform increasing
judges’ contribution rates was held to be unconstitutional by
an appellate court judge in February 2012 under the Arizona
Constitution’s contract and pension-protection clauses.1
Likewise, in February 2014 the Arizona Supreme Court held
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that a decrease in cost-of-living allowances for retired judges
violated contract clauses in both the Arizona and United
States’ Constitutions.2
The New Jersey Supreme Court ruled last year that an
increase in judges’ contribution rates was an unconstitutional decrease in judicial salaries. The court noted that, in the
past, an increase in contribution rates had been accompanied by an equivalent salary raise. Without this salary raise,
the increase in contribution rates effectively diminished
judicial salaries by up to $17,000:
[A]n employer-generated reduction in the takehome salaries of justices and judges during the
terms of their appointments [is] a direct violation
of the No-Diminution Clause of our
State Constitution.3
The constitutionality of reductions to cost-of-living
adjustments (COLAs) in the salaries of sitting judges has
also been successfully challenged in Illinois under the
judicial-salary clause.4 However, the constitutionality of
reductions or suspensions to COLAs for retirement benefits
has received limited attention. In Colorado, legislation that
reduced COLAs for all retired state employees was challenged unsuccessfully under the contracts, due-process, and
takings clauses. The challenge was unsuccessful at the district
court level, but will be heard by the Colorado Supreme
Court in 2014.5
Aside from arguments about the unconstitutionality of
certain changes to judicial retirement plans, there are practical reasons for being concerned with reductions in the value
of judicial retirement provisions. Reducing the take-home
salaries of judges arguably decreases the attractiveness of a
judicial career. Likewise, the uncertainty of future retirement benefits (and, therefore, compensation) also affects
candidate willingness to ascend to the bench. The Texas
Office of Court Administration has analyzed the reasons
judges in Texas voluntarily leave the bench. Salary considerations influenced the decision for 48 percent of judges who
left the bench either “to some extent” or to a “very great
extent.” 6 Likewise, 56 percent of judges cited retirement
as a significant factor in their decision, with many referring
to retirement-related financial considerations, such as being
able to earn more by retiring from the judiciary or working
in private practice.7
Judicial Retirement Data Collection and Methodology
The initial focus of the trend analysis is on contribution
rates, which are the percentage of a judge’s salary that the
judge pays into a defined benefit plan, and COLAs provided
to retired judges’ pension benefits. COLAs are typically set
by statute and are meant to keep retirement benefits in line
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with inflation. The relevant data were sought through a variety of methods, including obtaining information from state
judicial retirement handbooks, Web sites, legislation,
and state judicial retirement system officials.
For all states, NCSC collected data on contribution rates
and COLAs from 2008 to 2012. For each year, states that
changed their contribution rates or COLAs were identified.
NCSC staff compared these features of judicial retirement
plans between states and longitudinally (over time). Staff
also identified states experiencing the largest cuts to retirement benefits and states experiencing only minor or no cuts.
Using measurements of central tendency, such as the
arithmetic mean and the median, NCSC examined how
judicial retirement benefits among the states changed from
2008 to 2012.
Analysis and Results
Contribution Rates. State judicial contribution rates increased
from 2008 to 2012 in nearly one-half of the states, cutting
into judges’ take-home pay (see table). Of these states, the
contribution rate changes were increases in all states but
Washington (in 2009-10). Some of the states, such as Iowa
and Wisconsin, experienced increases in more than one year
during this time period. For the states included in the table,
the average change from 2008 to 2012 was a 2.5 percent
increase in contribution rates.
States Changing Pension Contribution Rates
2008-2009

2009-2010

2010-2011

2011-2012

Iowa
Kentucky
Nebraska
Washington

Colorado
Iowa
Mississippi
Missouri
New Mexico
Virginia
Washington*

Alabama
Delaware
Florida
Louisiana
Maryland
New Jersey
Vermont
Washington
Wisconsin

Arizona
Hawaii
Idaho
New Jersey
New Mexico
North Dakota
Rhode Island
Washington
Wisconsin

* Washington lowered their rate from 2009-10; Washington's rates are based on Washington's
Plan 2 rate, which changes yearly.

From 2008 to 2012, the arithmetic mean contribution
rate of all states increased by 1.3 percent. The median rate
(where one-half of the states’ rates are above and onehalf are below) experienced a smaller 0.7 percent increase
(see graph). The difference between the change in these
two measures of central tendency is partially the result of
atypically large increases found in a few states—especially
Virginia and Wisconsin.
To explore whether there is a relationship between
changing contribution rates and how a judicial retirement
plan was structured or administered, state judicial retirement

Pension Contribution Rates as a % of Annual Judicial Salary
Mean Increase Across All States, 2008-2012

6.2%

6.3%

6.5%

6.9%

7.5%

2008

2009

2010

2011

2012

7.0%

7.0%

7.0%

7.0%

7.7%

In 2012, judges
contributed 1.3%
more to their
pension plans
than they did
in 2008

Median

systems are divided into three basic categories:
independent systems, blended systems, and wholly integrated systems.
Independent systems are administered through a separate
system, often termed a state’s “judicial retirement system.”
These systems typically have a separate judicial retirement
fund or separate sources of funding. Some independent
systems are managed by a distinct board of trustees, apart
from that of the state’s retirement system for other employees. In blended systems, judges have their own plan that is
a part of a larger retirement system. Typically, these plans
are managed and administered by a public employee retirement system and are often termed “judicial retirement
plans.” Blended systems may have some of the features of
independent systems, such as unique contribution rates or
COLA rates for judicial employees. Some of these plans have
discrete funds for judicial retirement. In wholly integrated
systems, judges are not in a separate plan or system from
other classes of state employees.
Independent judicial retirement systems are the most
common, with 25 states using them. Twenty states use
blended systems, and 5 states use wholly integrated systems.

Changes in retirement contribution rates varied somewhat
based on the nature of the system.
Contribution rates changed in 8 out of 26 (31 percent)
independent systems, 11 out of 20 (55 percent) blended
systems, and 3 out of 5 (60 percent) wholly integrated
systems. Although this evidence does not necessarily confirm a relationship between the type of system and changing
contribution rates, it does suggest that the contribution rates
in states with blended or integrated systems were more likely
to increase than those with independent systems.
Cost-of-Living Adjustments (COLAs). While contribution
rates affect how much judges must pay into their retirement
plan to receive benefits, COLAs for retired judges adjust the
value of pension payouts to keep pace with cost-of-living
increases. Before 2008, legislation in most states affecting
COLAs was characterized by implementing adjustments
where there had been none previously, or increasing adjustments in a way that kept pace with inflation. After 2008, a
sharp trend in legislation decreasing or suspending COLAs
occurred. Although many states have taken action that affects cost-of-living adjustments, the majority of states (28)
did not change their COLA rates over 2008-12.
The mechanism for state judicial COLAs can be divided
into three categories: states where rates are adjusted by the
legislature ad hoc, where adjustments are automatic, and
where there are no provisions for adjustments (see map).
Of the 15 states with ad hoc provisions for COLAs, six
reduced the prescribed adjustments (Delaware, Indiana,
Kansas, North Carolina, Oklahoma, and New Hampshire).
Several states (Missouri, Tennessee, Utah, and Virginia) saw
both increases and decreases between 2008 and 2012.
For independent and blended judicial retirement systems,
the type of judicial retirement system affected whether states
changed their COLA for judges. About one-half of the

Method of Implementing COLA by State

Ad Hoc
Automatic
No COLA
Note: Iowa
includes judicial
employees only.
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states in both independent and blended systems experienced
changes to their adjustment (12 of 25 for the independent
system and 9 of 20 for the blended system). For the most
part, changes to judicial COLAs followed the same pattern
as changes to COLAs for nonjudicial state employees.
Retirement plans in wholly
integrated systems were the
least volatile in changing actual
COLAs and COLA formulas.
Possible reasons for this are that these
plans may be more conservative in
their allowances or because they incorporate a larger number of state employees due to the political influence
of a large block of voters negatively
affected by the change. The increased
presence of unions, when various
types of employees are included together in one retirement
plan, also may make that plan more difficult to change.

“

Generous and predictable
judicial retirement benefits
serve as an incentive to
attract successful lawyers
to join the bench, in lieu
of competitive salaries.

Conclusion
The recent recession produced significant inroads into the
economic value of serving as a judge. Higher retirement plan
contributions reduced the amount of judicial take-home pay
in many states. The real value of a judicial pension also is
being reduced in many states by less frequent cost-of-living
adjustments needed to preserve the purchasing power of
judicial retirement benefits.
Trends in judicial retirement benefits should be considered in the context of other changes taking place in virtually
all state employment plans. Defined-benefit plans for all categories of state employees are being replaced with definedcontribution plans, and the real value of retirement benefits
is being reduced through that and other means.
There are reasons, however, for treating judicial retirement provisions as a special case. Some reasons are practical. Lawyers become judges mid-to-late career, limiting
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their ability to accrue years of service for contributing to
a defined-contribution plan. Likewise, lawyers in private
practice often have substantially higher salaries than judges.
Generous and predictable judicial retirement benefits serve
as an incentive to attract successful lawyers to join the
bench, in lieu of competitive
salaries.
Other reasons have more
to do with public-policy
concerns. Changes to judicial retirement provisions are
unique in raising issues of
interbranch relations. Judicial
independence is potentially
implicated in the trends described here. To protect judges
from outside influence and
encourage independent decision making, judicial salaries receive special protection in the federal and state constitutions.
However, changing or reducing judicial pensions allows state
legislatures to evade judicial-salary protections and indirectly
reduce judicial compensation. Litigation in various states has
addressed or is addressing the constitutionality of reducing
judicial retirement benefits given constitutional prohibitions
on reducing judicial compensation. More such lawsuits can
be expected.
The National Center for State Courts will continue to
monitor trends in judicial retirement benefits and to expand
data on the provisions of those plans. 2
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Barnes v. Arizona State Retirement System 2012 WL 487873 (Ariz. Super. 2012). See also Hall v. Elected Officials Retirement Plan No. cv-2011-021234
(Ariz. Super. 2012) (filed in Maricopa County, in which that court granted plaintiff’s motion for summary judgment that contribution rate increases
violated the judicial salary, contract, and retirement clauses).
2
Fields v. Elected Officials Retirement Plan 320 P.3d 1160 (Ariz. 2014).
3
Depascale v. State, 211 N.J. 40 (2012), http://www.leagle.com/decision/In%20NJCO%2020120724277.
4
Jorgensen v. Blagojevich, 211 Ill. 2d 286, 300, 811 N.E.2d 652, 661 (2004).
5
Justus v. State of Colorado, COA No. 11CA1507 (Colorado Court of Appeals 2012),
available at http://www.cobar.org/opinions/opinion.cfm?opinionid=8694.
6
Report on Judicial Salaries and Turnover, Texas Office of Court Administration (2011),
http://www.courts.state.tx.us/oca/pdf/judicial_turnover_rpt-fy10-fy11.pdf.
7
Judges who left the bench were polled as to their future plans. Sixty percent stated that they planned to work in private practice or take another
position with better salary or benefits. Twenty-eight percent stated that a change in retirement benefits would have compelled them to continue
serving as a state judge.
1

Judicial Retirement and the Recession 71

Elder Issues
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Introduction

The Growing Problems of

Elder Abuse and Adult Guardianships:
National, State, and Local Reform Efforts
Brenda K. Uekert, Principal Court Research
Consultant, National Center for State Courts

The abuse, neglect, and exploitation of older persons is very often a “hidden” problem in the justice
system. The efforts undertaken by national organizations and state and local courts represent a
symbolic shift to address the problem and develop
creative responses.
The Hidden Nature of Elder Abuse

“Elder abuse” is generally defined to include abuse (physical,
sexual, or emotional), financial exploitation, neglect, and
abandonment (see U.S. Department of Health and Human
Services’ National Center on Elder Abuse at http://www.
ncea.aoa.gov/faq/index.aspx for a more detailed definition).
Every state has an adult-protective-services law and a variety
of civil or criminal laws that may be applied to incidents
of elder abuse. Some states have very narrow definitions in

their criminal statutes that refer to abuse or endangerment
of vulnerable adults or vulnerable elderly persons. Other
states have criminal codes that call for enhancements for a
subset of crimes in which the victim is considered elderly,
vulnerable, or both. Due to the variances in laws and insufficient reporting mechanisms, national statistics on elder
abuse crimes heard in the courts are lacking.
Elder abuse is referred to as a “hidden” crime in the
justice system for several reasons. First, it is estimated that
for every report of elder abuse to the authorities, 24 go
unreported (see Lifespan of Greater Rochester et al., 2011).
Second, in most jurisdictions, few cases are prosecuted
on specific charges of elder or vulnerable-adult abuse—a
consequence of narrow legal definitions, challenges to prove
vulnerability, and lack of specialization. Third, capacity
issues of some older victims of abuse and exploitation may
confound the ability to prosecute a case. Finally, the majority of perpetrators of elder abuse are family members and
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“

…while elder abuse may
be an underlying factor in
a variety of court cases, it
tends to be a hidden problem in the justice system.

”

spouses/partners—a fact that may dissuade victims from
participating in the justice system (see Acierno et al., 2009).
Consequently, while elder abuse may be an underlying factor
in a variety of court cases, it tends to be a hidden problem in
the justice system.
The Special Case of Adult Guardianships
The court has a special obligation to protect one of our
nation’s most vulnerable populations: adults with limited capacity who are placed under a guardianship.
(“Guardianship” as used in this article includes guardians of
the person and guardians of the estate—conservators.) In
2013 the National College of Probate Judges released the revised National Probate Court Standards. The Standards make
clear the court’s obligation to actively oversee guardianships.
Although probate courts cannot be expected to
provide daily supervision of the guardian’s or
conservator’s actions, they should not assume a
passive role, responding only upon the filing of
a complaint. The safety and well-being of the
respondent and the respondent’s estate remain
the responsibility of the court following appointment (Commentary from Standard 3.3.19).
Yet, in many jurisdictions, the guardianship process is characterized by the lack of court oversight, questionable qualifications of guardians, the general lack of accountability, soaring caseloads, and poor data management (see Uekert and
Dibble, 2008). Congressional hearings and federal reports
from the Government Accountability Office continue to
document cases of financial exploitation, neglect, and abuse
of seniors in the guardianship system. For example, a 2010
report found that in the guardianship abuse cases under
review, courts had inadequately screened potential guardians
and failed to monitor the guardians after appointment (see
United States Government Accountability Office, 2010).
National, State, and Local Reform Efforts
The rise of problem-solving courts in recent decades has
underscored the court’s powerful role in social and personal
change. The application of the problem-solving model in
a collaborative framework to address elder issues is in its
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infancy. The next set of articles demonstrate how national,
state, and local leaders are working to transform court processes to improve the experiences of older persons.
Alarms have been sounded on the problems of the adult
guardianship process, and reform is slowly taking shape.
In 2011 the ten National Guardianship Network (NGN)
sponsoring organizations convened the Third National
Guardianship Summit at the University of Utah. Among the
recommendations was the call for Working Interdisciplinary
Networks of Guardianship Stakeholders (WINGS) to advance adult guardianship reform and implement the summit
recommendations. In the article that follows, Erica Wood
discusses the collaborative work being carried out by the
WINGS pilot grantees in New York, Oregon, Texas,
and Utah.

National Guardianship Network Homepage

At the state level, supreme court task forces have emerged
to address issues surrounding elder abuse and guardianships.
Pennsylvania and Texas are the two most recent states to
have launched elder law task forces. In an interview, state
court administrators Zygmont Pines (Pennsylvania) and
David Slayton (Texas) discuss the reasons behind the creation of the task forces, organizational structure, goals and
activities, data-collection efforts, and learned experiences.
At the local level, judicial leaders in a number of jurisdictions have launched elder courts and elder justice centers. The first elder protection court was started by Judge
Julie Conger in the Superior Court of California, Alameda
County in 2002. The most recently created elder court
and elder justice center is located in Cook County, Illinois,
operating under the guidance of Judge Patricia Banks. Judge
Joyce Cram’s article on the elder court discusses the court
she helped develop in Contra Costa County, California—
the court exemplifies best practices for managing elder abuse
cases and integrating the missions and resources of stakeholders to provide more comprehensive and appropriate
remedies for older victims.

A Final Note on a Valuable New Resource
Training judges, judicial officials, court staff, and members of the justice system on elder abuse remains integral
to system reform. In April 2014 the National Center for
State Courts’ Center for Elders and the Courts, in partnership with the University of California at Irvine School
of Medicine’s Center of Excellence on Elder Abuse and
Neglect, launched an online training program: Justice
Responses to Elder Abuse. This course, which was funded
by the Retirement Research Foundation of Chicago and
the State Justice Institute, provides the latest research on
aging issues, including physical, cognitive, and emotional
changes that can increase an older person’s vulnerability to
abuse. Medical, prosecution, and judicial experts discuss the
dynamics of elder abuse that often create barriers for victims
and challenges for the justice system and offer specific tools
aimed at improving access to justice and enhancing outcomes for older victims of abuse. Access to the free course
and supporting materials can be found
at www.eldersandcourts.org. 2

Center for Elders and the Courts (CEC) Homepage
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Elder Court:
Enhancing Access to Justice for Seniors

Hon. Joyce Cram, Judge, Contra Costa
County, California (Ret.)

Elder abuse can take many different forms, which
can require multiple legal forums. An elder court
consolidates these cases and can improve access to
justice for abused seniors and speed up the resolution of the issues they face.
Case Study

Alice, an 86-year-old widow, is in declining health and
diagnosed with early Alzheimer’s. She lives with her son
Bob. Bob is chronically unemployed, with mental health
and substance abuse problems that have worsened over time.
Bob steals from Alice to buy drugs, is verbally abusive, and
recently shoved Alice into a wall and fractured her elbow.
He has added his name to the title on the home, borrowed
heavily on it (it is now in foreclosure), and drained her bank
account. Facing eviction and unable to care for herself alone,
where does Alice turn for help?
This type of case could be heard in many different
courts: there could be a pending criminal case based on
physical or financial abuse; a guardianship/conservatorship
because of her inability to manage her financial affairs and
to provide for food, clothing, and shelter; a civil case to void
the real-property transfer; or a restraining-order application
based on either domestic violence or elder abuse. Resolution
of all these issues could take years as each case works its way
through the justice system.
In Contra Costa County, California, Alice would find
herself in elder court, a specialized docket that hears all cases
of physical, financial, or emotional abuse of elders (defined
as 65 or older). Her cases would be coordinated and heard

by one judge, specially trained in issues relating to the
elderly, with a goal of prompt, complete, and
compassionate resolution.
Elder Protection Court
In 2008 Presiding Judge Mary Ann O’Malley believed that
Contra Costa County should create an elder court. To do so
required a massive collaborative effort. She arranged numerous meetings with the court’s justice partners: the Area
Agency on Aging; district attorney’s and public defender’s
offices; law enforcement; probation department; local bar association; county mental health department; county counsel;
and local law schools. A steering committee was formed, and
interested entities from the local aging network, governmental partners, and the public were invited.
The initial plan was to follow the model of neighboring
Alameda County, where the first elder court was established
in 2002, and expanded in 2005, by Judge Julie Conger.
There, criminal cases and elder abuse restraining orders were
all heard by one judge from start to finish. That program
proved that such a calendar could assist seniors by providing
early resolution, including active follow-up to ensure compliance with restitution orders and other terms of probation.
In planning meetings, it became clear that elder victims’
legal problems were not confined to criminal cases and restraining orders. Therefore, a new, comprehensive model was
created. Any case involving an elderly victim would be heard
in this new court: civil, probate, conservatorship (adult
guardianship), restraining orders (orders of protection),
landlord/tenant, and even, in one case, adult adoption. Any
case involving physical, financial, or emotional abuse of an
elder was to be heard by the same trained, dedicated judge
in the same location.
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This court became a reality in November 2008, presided
over by Judge Joyce Cram until her retirement in 2013. It
now is part of the collaborative courts assignment, presided
over by the same judge who hears drug court, mental health
court, and domestic violence court.
How It Works
One of the challenges in creating an elder abuse court is that
cases often do not enter and leave the justice system labeled
as “elder abuse.” Unless these cases are somehow “flagged” by
the court, they will be treated as any other case. In Contra
Costa County, the criminal elder abuse cases are vertically
prosecuted by the district attorney’s elder abuse unit. They
are clearly marked, and all of the arraignment judges know
to set those cases in elder court. Civil cases, however, are
not flagged. They are referred to elder court at the first case
management conference, generally six months after the case
is filed, although attorneys often request an early transfer
to elder court, especially where other cases are pending that
could affect the outcome. In the probate division, cases are
referred whenever it appears the elder has been subject to
physical or financial abuse or undue influence. Restrainingorder applications, whether filed as elder abuse, domestic
violence, or civil harassment, are all assigned to elder court
based on the victim’s age. Any judge from any division can
refer a case of alleged abuse at any time.
A goal of elder court is increased access for elderly
victims. This requires consideration of the physical, mental, and cognitive changes
experienced as a person ages.
For example, the capacity of
an older person to recollect
events and testify competently may
fluctuate with time of day, medications, etc. Since elderly litigants often
have trouble getting to court at a
typical 8:30 calendar call, and may
also have trouble testifying in late
afternoon, elder court evidentiary
hearings are calendared for 10:00 or 10:30. Arrangements
are also made for telephonic appearances if the elder cannot
travel to the courthouse.
To provide full access, minor modifications had to
be made to the courtroom to accommodate
the sensory deficits some seniors experience.
For example, litigants often get cues about
what to expect in their cases by observing cases that precede theirs. But hearing
loss is typical for the elderly population.
Where the acoustics of the courtroom
are such that the elder cannot hear what
is going on, those cues are lost. In Contra

“
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Costa County, this problem was solved simply by increasing
the volume on the loudspeakers. Assistive-listening devices
are also available on request. Some older litigants also have
impaired vision and have trouble reading the small print
on court forms or exhibits at trial. The court was fortunate
to receive a grant to purchase a document reader, which
enlarges the print onto a screen, to make forms or exhibits
easier to read. Reading glasses in various strengths are available, thanks to a donation by a judge.

Contra Costa
County

Physical accessibility must also be ensured. A wheelchair
is available, and the route to the witness chair is ramped. But
sometimes this is not enough. When this is the case, elder
court can relocate. For example, in a criminal case involving
severely disabled nursing-home residents, multiple sessions
of the preliminary examination were held in a branch court
more accessible to the parties, making allowances for the
need for each to have a care provider present. In another
case, involving a restraining-order application brought by a
conservator, the elderly ward did not want to come to the
witness stand. The judge came down from the bench to talk
to him at eye level and was able to learn his wishes before
issuing the order.
One of the benefits of an elder court, where all elder
abuse cases are consolidated, is that early and
consistent resolution
becomes the norm. In
criminal cases, both
sides know that at sentencing early disposition and full restitution
are rewarded. Active
case management
encourages communication between the attorneys, considers alternatives to a
standard “jail plus fine” disposition, and monitors compliance with probation conditions, including no-contact and
restitution orders. A measure of the success of the Contra
Costa County Elder Court is that most cases resolve even
before preliminary examination, and in the first four years,
only one case went to jury trial, sparing the remaining
victims from the stress of appearing in court and testifying
against the perpetrator.

One of the benefits of an elder
court, where all elder abuse
cases are consolidated, is that
early and consistent resolution
becomes the norm.

”

Collaboration
Shortly after the court became a reality, it demonstrated that
it was a magnet for much-needed services, provided at little

to no cost to the court. First, the Senior Peer Counselor
program, under the auspices of the county mental health department, approached Judge Cram and asked if they could
staff the court. These volunteers, themselves seniors, agreed
to meet with the litigants in advance of the hearing. They
explain the process, review the papers, and give the victims
the confidence to appear in court. Their program expanded
to include follow-up with a reassurance call after the hearing
to be sure orders were properly filed and complied with. In
addition, they link victims with necessary social services, and
they provide ongoing supportive counseling to deal with the
emotional consequences of testifying, often against a beloved
family member or caregiver.
Shortly thereafter, Senior Legal Services asked how they
could help. The result was a Senior Self Help Center that is
held during elder court hours. The court provided a computer, a file cabinet, and the use of a room once a week in
exchange for three hours of free drop-in consultation to
seniors who wanted to represent themselves in landlord/
tenant, small-claims, consumer-remedies, and other matters.
In addition, Senior Legal Services expanded their services
and now holds monthly workshops in the law library, free of
charge, for any self-represented litigant who needs help navigating the complicated process of establishing a conservatorship (adult guardianship) for family members who cannot
care properly for themselves or their finances.
The court has also benefited from active collaboration
with the local bar association and works closely with its
Elder Law Section and with the recently established Elder
Law Center to provide pro bono or low-cost legal services
to seniors. Free or low-cost referrals are also available for
mediation services through the Senior Conflict Resolution
Program, part of the Center for Human Development.
Why an Elder Protection Court?
The decision to establish an elder court was based on recognition of the increased needs of the senior population.
According to U.S. Census Bureau projections, the percentage of Americans age 65 or older will increase from 12.4
percent in 2000 to 19.6 percent in 2030. In California,
reports of elder abuse increased by 20 percent from 2006 to
2011, and cases of elder financial abuse increased 32 percent
from 2001 to 2011. Elder victims of abuse are four times
more likely to go into nursing homes and have a mortality
rate three times that of non-victims.
Like other collaborative courts, such as drug, homeless,
veterans, domestic violence, and mental health courts, elder
courts provide a comprehensive and holistic approach to
cases. But, in addition, elder court enhances access for the
victim. Elders are often reluctant to use the court system for
complex reasons, including fear, shame, or family loyalty. An
effective elder court can overcome this reluctance through

its partnerships with social services agencies, outreach, and
education. A history of positive outcomes can secure the
confidence of victims to turn to the courts in time of need.
In these harsh budgetary times, courts have to make
difficult decisions on how to allocate scarce resources, and
creation of a specialized court may seem an unaffordable
luxury. But Contra Costa has proven that such a court can
be established and maintained with minimal cost, simply by
reallocating its caseload and attracting volunteers to partner
with the court. And even if a court cannot duplicate this
comprehensive model, the important elements of such a
court (specialized training of the judiciary, accommodation
of the needs of the elderly in terms of scheduling and court
accessibility, partnering with outside agencies, etc.) are easily
replicated. For the senior population, this is not “luxury”; it
is a matter of access to justice.
Conclusion
Contra Costa County is justifiably proud of its innovative elder court, which in 2011 received the Ralph N.
Kleps Award for Improvement in the Administration of
the Courts. It acts as a mentor court for other jurisdictions
within the state and throughout the country considering establishing such a court. But more important than any award
or recognition is the satisfaction the elder court judges feel
when they face an elderly litigant and can provide a timely
and global resolution that ensures the safety and dignity of
the senior.
As the population ages and the Baby Boom generation
reaches senior-citizen status, more and more elderly victims
will appear in our courts. The courts must adapt. When a
victim such as Alice can get consistent, timely, and comprehensive resolution of her myriad legal problems, justice is
served. Alice and all seniors deserve no less from our
court system. 2
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Addressing the Needs of

Older Americans in the Pennsylvania
					
and Texas Courts
Brenda K. Uekert, Principal Court Research
Consultant, National Center for State Courts
Zygmont A. Pines, Court Administrator
of Pennsylvania
David Slayton, Administrative Director of the
Texas Office of Court Administration

The Conference of Chief Justices and Conference
of State Court Administrators have adopted resolutions urging state court leaders to examine their
responses to elder-related issues. Here, the state
court administrators of Pennsylvania and Texas
discuss the goals and activities of their elder law
task forces and their personal experiences.
Brenda Uekert (BU): What were the reasons behind the creation
of your elder law task forces?

Zygmont A. Pines (ZP): The Supreme Court of Pennsylvania recognizes that there is a growing need for changes in the
way the court system addresses the needs of our state’s older
population. The increasing population of older Pennsylvanians impacts all the layers of the court system and all case
types to one degree or another, especially in the areas of
guardianships, elder abuse, and access to justice.
According to the U.S. Census Bureau, Pennsylvania
currently ranks near the top in the nation in the percentage of people age 65 or older. Almost two million

Pennsylvanians—15.4 percent of the commonwealth’s
population—are over the age of 65. This population is
projected to continue to increase substantially through
the year 2020. The increasing elder population means that
the number of older Pennsylvanians who will be plaintiffs
and defendants in civil actions, defendants and victims in
criminal actions, and witnesses and jurors in all actions will
continue to increase.
The size of the older population and the complexity of
cases place an additional strain on the resources of the court.
For example, Pennsylvania’s “orphans’ courts” handle guardianship cases, which are increasing in number. This increase
puts stress on the guardianship system and leaves older
adults vulnerable to incompetent or overworked guardians,
as well as abuse and neglect. Furthermore, the courts’ ability to identify and respond to elder abuse and neglect cases
often is impaired by a lack of education and training, insufficient coordination of these cases within the court system,
the unavailability of data, and the lack of collaboration with
other agencies.
David Slayton (DS): The population over age 65 in Texas
will increase by almost 50 percent by 2020 and will more
than double by 2040. Many of those individuals will need
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help managing their affairs—some through the appointment of a guardian. Texas
currently has only 404 state-certified guardians who handle only approximately
5,000 of the more than 40,000 active guardianships. Families, friends, and attorneys serve as guardians in the remaining cases. Only 10 of our 254 counties have
probate courts with resources to adequately prevent abuse. The exploding elderly
population will stress our guardianship system.
BU: How are your task forces organized? Tell us about the leadership role of the supreme court and collaboration efforts.

Brenda K. Uekert, Principal
Court Research Consultant,
National Center for
State Courts

Zygmont A. Pines,
Court Administrator of
Pennsylvania

ZP: The Supreme Court of Pennsylvania formed the Elder Law Task Force in
April 2013 to study the growing problems involved in guardianship, abuse and
neglect, and access to justice for older adults. Chief Justice Castille charged the
38-member task force with recommending solutions that include court rules,
legislation, education, and best practices. Three committees have been established:
the Guardians and Counsel Committee, Guardianship Monitoring Committee,
and Elder Abuse and Neglect Committee.
The court believes that membership on the task force should encompass
representatives from all the various groups with an interest in elders and their
interaction with the courts. One of the great benefits of the task force’s work that
began to occur early on has been the forging of new collaborations between the
courts and other elder-justice-related entities. Since it will likely take a combined,
multiagency effort to build support and funding to carry out initiatives to be
recommended by the task force, creating and maintaining ongoing interagency
collaboration is vitally important.
DS: The Texas Judicial Council, which is the policymaking body for the state
judiciary and is chaired by the chief justice, has formed an Elders Committee. In addition, the supreme court has taken a leadership role in the creation
of the Texas Working Interdisciplinary Network of Guardianship Stakeholders
(WINGS). Texas WINGS, which is deliberately structured to be collaborative,
has representatives from the judiciary, Texas Legal Services, AARP, Disability
Rights Texas, Alzheimer’s Association, Texas Guardianship Association, ARC of
Texas, Social Security Administration, Texas Veterans Commission, Department
of Aging and Disability Services, Department of Family and Protective Services,
and the state bar.
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BU: Can you share the goals of the task forces and highlight
some of the activities carried out?
ZP: The goal of the Elder Law Task Force is to study issues
and problems involved in guardianships, elder abuse, and
access to justice and recommend solutions that include court
rules, legislation, education, and best practices. The task
force will lay the foundation for substantive improvements
in the way older Pennsylvanians interact with the court
system. We hope that the results of our work with the Elder
Law Task Force will generate good ideas about best practices
that can be a model for other state court systems.
DS: The Elders Committee has been charged to assess the
ways in which the Texas courts interact with the elderly,
including guardianship, probate, elder abuse, and other proceedings, and to identify judicial policies or initiatives that
could be enacted to protect and improve the quality of life
for the elderly in Texas.
Texas WINGS will 1) identify strengths and weaknesses
in the state’s current system of adult guardianship and less
restrictive decision-making options; 2) address key policy
and practice issues; 3) engage in outreach, education, and
training; and 4) serve as an ongoing problem-solving mechanism to enhance the quality of care and quality of life of
adults in or potentially in the guardianship and alternatives
system. To date, the WINGS group has held a strategic planning session and provided its support for the continuation
of the Texas Department of Aging and Disability Services
Guardianship Program, which provides guardianship services to individuals referred to the program by either the Adult
Protective Services or Child Protective Services Divisions of
the Texas Department of Family and Protective Services.
BU: As part of your task force activities, a fair amount of effort
was devoted to collecting and analyzing court data and survey
responses. What strategies did you use to collect data and how
are the findings being used? Did anything surprise you?
ZP: The task force felt it was necessary to quantify and
measure the practices and operations of the courts that handle guardianship cases. Surveys were created and distributed
to the orphans’ court clerk and judge in each county. The
survey findings will provide context for the issues being addressed by the task force, as well as guide the types of recommendations that are needed. The survey results confirmed
our belief that there is considerable need for more uniformity in data gathering and additional resources to support
oversight responsibilities.
DS: We surveyed guardianship stakeholders across the state
to assist the WINGS group in understanding which issues

should be prioritized for short-term and long-term planning
and action purposes. We were pleasantly surprised by the
number of responses we received and that all regions of the
state were represented. The strong interest in the survey is an
indicator of the importance of this issue in our state.
BU: When is the task force expected to complete its work? What
do you envision as the next step?
ZP: The task force’s research, studies, and meetings are
anticipated to be completed around April 2014. A period of
preparation of the task force’s report and recommendations
will follow. When the report is released, it will go to the supreme court for its review and consideration. We anticipate
the court will consider whether to implement some or all of
the judiciary-related recommendations, such as new court
rules or procedures. Ideally, other elder law partners will
work to implement nonjudicial recommendations, whether
they take the form of local task forces, greater collaboration,
new partnerships, or perhaps new state legislation.
DS: The WINGS group will be an ongoing, problemsolving workgroup. The Elders Committee hopes to have its
inaugural year’s work completed later this summer in time to
prepare for the next legislative session.
BU: What advice do you have for other states that are
considering the creation of a task force or committee to
address elder issues?
ZP: A few things come to mind. First, I can’t stress enough
how important it is to have strong judicial leadership. Chief
Justice Castille and Justice Todd have been wonderfully supportive of and champions for the task force. Their leadership
and active engagement have contributed to the task force’s
enthusiasm for its work.
Invite persons to be task force members who are passionate about elder law issues, and utilize the wealth of knowledge and resources they bring. Everyone on our task force
really believes in the work the group is doing.
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Lastly, the success and sustainability of any task force’s
work will depend, in large part, on effective communication,
collaboration among stakeholders and intergovernmental
partners, and the institutionalization of best practices. In a
recent article in the Judges’ Journal, Jesse Rutledge and Bert
Brandenburg stress the need to build broad coalitions with
nontraditional partners and to communicate a judiciary’s
“success stories” in order to garner understanding and support from the legislature and the public. Those suggestions
are indeed good ones as we tackle the challenges that impact
the lives of our older adults and those who assist them.
Thank you for your participation. We look forward to reading the final reports and learning how Pennsylvania and Texas
will move forward to address elder issues. 2

Be prepared to allocate staff to your task force or committee, particularly if it has a lot of members and a broad
scope. The scope of issues being addressed by the Elder Law
Task Force requires considerable coordination, research, and
administrative services.
Be ambitious, but realistic about what your task force
can accomplish. And recognize that a task force is but one
step in a continual effort to address the challenges associated
with our growing elder population.
DS: Many issues impacting the elderly also impact the
disabled. It is important to include both elder and disability
stakeholders when examining problems and potential solutions.
BU: Is there anything else you would like to add?
ZP: The importance of information technology, particularly the need for good data collection and the ability to use
technology to help with guardianship monitoring. Education and training for guardians is another important area.
Also, financial exploitation (including problems with powers
of attorney) is a very big problem that seems to be increasing
rapidly. There needs to be more focus on how we can collaboratively and meaningfully address the financial exploitation problem.
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WINGS:
Court-Community Partnerships
to Improve Adult Guardianship
Erica Wood, Assistant Director, American Bar
Association Commission on Law and Aging

Courts in four states are piloting Working Interdisciplinary Networks of Guardianship Stakeholders (WINGS), a collaborative approach toward
ongoing problem solving to drive changes in adult
guardianship practice. By combining the efforts of
all stakeholders, states can improve judicial processes, better protect individual rights, and promote
fiduciary standards and guardian accountability.

T

he highest courts in four states are engaged in an
innovative movement to improve adult guardianship: WINGS—Working Interdisciplinary Networks of
Guardianship Stakeholders. This article will explain the
concept, describe key hallmarks, and outline the launch
of WINGS in four pilot states.
Origin of WINGS
WINGS is a court-community partnership to improve
practices in adult guardianship and provide less restrictive decision-making options. The creation of WINGS by
all states was a core recommendation of the 2011 Third
National Guardianship Summit, sponsored by the ten

National Guardianship Network (NGN) organizations
and key cosponsors and funded by the State Justice Institute
and the Albert and Elaine Borchard Foundation Center
on Law and Aging. The Conference of Chief Justices and
the Conference of State Court Administrators have urged
implementation of the summit recommendations (July
2012). Moreover, the National Center for State Courts’ High
Performance Court Framework suggests that courts “engage
in a vigorous campaign to organize and mobilize its partners
in the justice system . . . [and] the many groups that use the
legal process” (Ostrom and Hanson, 2010).
About NGN
The National Guardianship Network, established in 2002, consists of
11 national organizations dedicated to effective adult guardianship
law and practice, including the AARP, the American Bar Association
Commission on Law and Aging, the ABA Section of Real Property,
Trust and Estate Law, the Alzheimer’s Association, the American
College of Trust and Estate Counsel, the Center for Guardianship
Certification, the National Academy of Elder Law Attorneys, the
National Center for State Courts, the National College of Probate
Judges, the National Disability Rights Network, and the National
Guardianship Association.
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“
To promote WINGS, the NGN issued a request for proposals for incentive grants and technical assistance to the highest
court in each state and selected four WINGS pilot grantees:
• the New York State Unified Court System
• the Oregon State Unit on Aging, with leadership from the  
Oregon Judicial Department
• the Texas Office of Court Administration
• the Utah Administrative Office of the Courts
Two additional states already had problem-solving
groups. Ohio’s interdisciplinary Subcommittee on Adult
Guardianship was established under the state supreme
court’s Advisory Committee on Children, Families and the
Courts. Missouri’s MO-WINGS grew out of a broadly inclusive task force convened by the Missouri Developmental
Disabilities Council. Indiana’s Guardianship Task Force also
has characteristics of WINGS. The NGN is developing a
replication guide for other states to create WINGS groups.
Collective Impact of WINGS
Over the past 25 years, adult guardianship reform recommendations have urged the creation of court-community
partnerships. Yet states have lacked an ongoing mechanism
to continually evaluate “on-the-ground” guardian practice,
consistently target solutions for problems, and ensure a regular communication protocol among stakeholders. State task
forces often discuss needed legislative changes and advocate
effectively for them—only to disappear before the changes
are fully implemented. Moreover, such state task forces may
not always include essential stakeholders from the judicial,
legal, aging, disability, guardianship, and mental health
networks and may not examine the full range of constantly
changing issues.
In “Collective Impact” (Stanford Social Innovation
Review, 2011), John Kania and Mark Kramer said, “Largescale social change comes from better cross-sector coordination rather than from the isolated intervention of individual
organizations.” A follow-up article on “Channeling Change:
Making Collective Impact Work” (Fay Hanleybrown, John
Kania, and Mark Kramer, 2012) stated that “collective
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Large-scale social change
comes from better cross-sector
coordination rather than from
the isolated intervention of
individual organizations.

”

impact” is not just the collaboration of public and private
entities toward a common goal, but a “highly structured
collaboration” that requires 1) a shared vision for change;
2) data collection and measurement of results; 3) different stakeholder activities coordinated through a “mutually
reinforcing plan”; 4) consistent communication among
stakeholders; and 5) a coordinating “backbone” entity. The
authors noted that this kind of group “doing more with less”
may be particularly compelling due to the continuing effects
of the economic recession.
“Collective impact” brings a group of important actors from different sectors to a common vision concerning
a challenging social problem, such as the uneven practice
of adult guardianship and inadequate use of less restrictive
decision-making options. Courts, adult protective services,
aging and disability agencies, and other stakeholders have
faced sobering budget constraints, and if guardianship is going to be improved, they must improve it together.

WINGS Hallmarks
Based on the collective-impact concept and the experience
of the 2013 WINGS pilots, below are ten hallmarks of
WINGS groups.

1. WINGS groups are ongoing and sustainable. WINGS
is not about tackling a single guardianship problem and
closing the books. Instead, WINGS groups take a broader,
long-term view. WINGS is about constant, measurable, incremental changes over a long period that gradually improve
a system. In other words, do not just produce a handbook
or pass a law, but galvanize a process to continually promote
desired practices through the efforts of all stakeholders.
2. WINGS groups are broad-based and interdisciplinary,
including nonprofessionals. Successful WINGS groups
draw from the judicial, legal, aging, disability, guardianship,
and mental health networks, and more. Required stakeholders in the 2013 pilots included the court, the state unit
on aging, adult protective services, and the protection and
advocacy agency providing legal services for people with
disabilities. A broader range of stakeholders will spark more
communication and heighten awareness statewide.

5. WINGS groups start with short-term, “low-hangingfruit” solutions to generate momentum. Groups that have
brainstormed adult guardianship problems often come up
with long, seemingly overwhelming lists. Money to “fix
things” is scarce, and changes in entrenched practices seem
daunting. One secret to success is a series of incremental
changes adding up to a large-scale difference. To sustain
initial momentum, WINGS looks first at accomplishing
realistic, short-term efforts, showing that the group can produce results—and building hope for future success.
Examples of short-term objectives discussed by the 2013
WINGS pilot are development of a Web site for family
guardians; court distribution of information on home- and
community-based care to new lay guardians; and a meeting
to improve coordination between court administration and
the regional Social Security office.

6. WINGS depends on “mutually reinforcing activities”

WINGS groups bring stakeholders together regularly, opening doors to communication and focusing on problems that
have seemed intractable. For example, how can solid screening for other decision-making options become a regular
practice? How can family guardians best be supported and
educated? How can courts with resource constraints best
oversee and assist guardians? Since each stakeholder brings a
unique perspective, structured consensus building often can
produce imaginative solutions not yet tried.

and engenders trust and communications among stakeholders. The core of the collective-impact idea is that while
various stakeholders may have differing perspectives and
skills, with proper coordination, they can all work around a
common theme. Kania and Kramer said, “Collective impact
initiatives [encourage] each participant to undertake the specific set of activities at which it excels in a way that supports
and is coordinated with the actions of others.” For instance,
courts may be more interested in achieving efficient case
administration and better guardianship management, while
disability advocates may list hearing and respecting the
voices of individuals as the highest priorities. Each can work
on objectives that fit the common vision of a better, more
responsive, more person-centered system.

4. WINGS groups look primarily to changes in practice

7. WINGS focuses on rights and person-centered plan-

3. WINGS groups are problem solving in nature.

and are not dependent on legislation. To generate real
change, WINGS targets on-the-ground performance by each
stakeholder group and continually assesses how performance
changes are working. Although legislation is one element
of change, WINGS is not dependent on a legislative body.
WINGS looks beyond codifying change to implementing
change. For example, legislation might provide for counsel
for respondents, but counsel in practice may not always be
vigorous advocates for the individual, may have conflicting
roles, or may be insufficiently trained and paid. Or legislation might provide for guardians to submit annual reports,
but in reality, some fail to timely report, leaving judges in
the dark about the lives of individuals under their aegis.

ning. Because guardianship is a court process, it may be natural for groups to highlight judicial needs, such as improved
petition and reporting forms; more informative assessment
instruments; and better court data systems, training for
judges and court administrators, and tools for monitoring
guardians. But WINGS throws an equal spotlight on selfdetermination of individuals who are or may be in the adult
guardianship system. Individual rights and person-centered
planning were prominent 2011 summit themes.

8. WINGS groups welcome public input and are transparent to the public. As public-private entities, WINGS
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groups should lean toward inclusivity and transparency.
WINGS meetings should allow time for public input, or
WINGS groups can sponsor public hearings that invite
stories, complaints, and suggestions.

9. WINGS groups collect data, evaluate, and adapt.

WINGS groups continuously evaluate the priorities and the
effectiveness of their activities. As changes in law, administration, affected populations, practices, and resources occur,
WINGS may alter its course. For example, if WINGS finds
pressing mental health system problems affecting guardianship, it can shape its training and advocacy objectives to
better meet specific needs.

10. WINGS groups see themselves as part of a national
network. State WINGS groups are not alone. As more
states develop WINGS groups, they will collectively change
the face of guardianship and the ways decisions are made.
WINGS groups in different states can benefit each another.
For instance, in the 2013 pilots, one state created a guardianship-issues survey, which was adapted and used by two
other states. WINGS can be a real force in driving change.
Launch of WINGS in Four Pilot States
WINGS groups are running in the four pilot states (and the
states with preexisting groups). The state courts have been a
driving force, with judges and court administrative staff taking lead roles. Although the WINGS groups are continually
evolving, an early “snapshot” shows the following:
• The New York Unified Court System convened a full-day
consensus summit in March 2014—“Setting the Agenda
for Guardianship in New York: Fewer Resources, Greater
Collaboration.” A survey helped identify initial priority issues. The summit’s working groups on pre-commencement
guardianship issues, models of guardianship, and post-commencement guardianship issues (education, oversight, and
resources) have made recommendations to guide WINGS in
the coming months and years.
• The Oregon Department of Human Services and the
Judicial Department are holding quarterly WINGS meetings. They developed an online, statewide issues survey to
which 186 stakeholders from all counties responded. The
highest-priority issue was establishment of statewide public
guardianship services, followed by mandatory training and
continuing education of professional guardians, training for
lay guardians, standardized functional assessment forms,
improvements in court monitoring, and mandatory training
for court visitors.
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Oregon WINGS has formed four work groups with short-,
medium-, and long-term objectives: 1) training, education,
and supports for system partners; 2) support services for lay/
family guardians; 3) protected-person advocacy and system
access; and 4) legislative/policy advocacy.
• The Texas Office of Court Administration convened a
full-day WINGS meeting in November 2013 and will hold
regular sessions. Nearly 300 individuals responded to a
statewide survey before the meeting. The top overall issues
were the need for 1) more focus on alternatives to guardianship; 2) statewide public guardianship; 3) support services of
family/friends to become and to serve as guardians; and 4) a
standardized assessment form.
• The Utah Administrative Office of the Courts convened a
large steering committee, which produced an “issues matrix”
for creating three working groups: 1) collective impact of
multiple stakeholder entities, 2) evidence of capacity, and
3) person-centered planning and supported decision making. At a November 2013 summit, to be followed by regular
WINGS meetings, these working groups made recommendations for ongoing action.
An unanticipated but very welcome aspect of the
WINGS initiative is the strong involvement of the
Social Security Administration. The SSA Office of the
Commissioner has designated a regional SSA representative for each state WINGS group to enhance coordination
between courts with guardianship jurisdiction and the SSA
representative payee program. SSA also spearheaded the first
of a series of calls to enhance collaboration between WINGS
and SSA.
Conclusion
WINGS can breathe fresh air into the drive by courts and
community stakeholders to advance adult guardianship
reform. WINGS meetings have sparked numerable interactions that can improve guardianship trends and the lives of
vulnerable people. The NGN is urging all states to develop
WINGS groups for ongoing assessment and action in adult
guardianship. The NGN replication guide (WINGS Tips)
and technical assistance can help. For more information on
WINGS and adult guardianship, see www.nationalguardian
shipnetwork.org. For additional resources on adult guardianship, see the NCSC Center for Elders and the Courts,
http://www.eldersandcourts.org/Guardianship.aspx. 2

